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1. Introduction 

1.1. Background and hypotheses 

In last ten years, China has already taken effective measures to reform the death penalty 

system, particularly in a legislative sense. On February 25
th

, 2011, the death penalty for 13 

crimes,
1

 which are nonviolent and economic crimes, was repealed by the Eighth 

Amendment to the Criminal Law of the People’s Republic of China (the Eighth 

Amendment) adopted by the Standing Committee of the National People’s Congress of the 

People’s Republic of China (hereinafter: SCNPC). The total number of crimes punishable 

by death was thus reduced from 68 to 55. The Eighth Amendment is deemed by some 

scholars to be “a significant symbol that China has commenced steps to legislatively 

abolish the death penalty.”
2
 The official report said that “the Eighth Amendment further 

implements the criminal policy of ‘combining leniency and severity’; and it highlights the 

respect to right to life and the protection of human rights.”
3
 The White Paper on Judicial 

Reform in China, published by the Information Office of the State Council in 2012, 

emphasizes that “China retains the death penalty, but strictly controls and prudently applies 

it”,
4
 but this is far from current legislative practice, and consequently, reform of the death 

penalty reform did not stop and received much more political support in 2013. In that year, 

the 4
th

 Plenary Session of the 18
th

 Central Committee of the Communist Party of China 

                                                           
 
1
 See《中华人民共和国刑法修正案(八)》 [The Eighth Amendment to the Criminal Law of the People’s 

Republic of China], Order No. 41, February 25
th

, 2011, Articles 24, 25, 28, 30, 32, 37,42 and 43.  
2
  高铭暄, 苏惠渔,于志刚[GAO Mingxuan, SU Huiyu and YU Zhigang], 《从此踏上废止死刑的征途——

《刑法修正案（八）草案》死刑问题三人谈》[Setting Out on the Journey to the Abolition of the Death 

Penalty—The Trialogue on the Issues of the Death Penalty of the ‘The Eighth Amendment to the Criminal 

Law (Draft)], 法学[Law Science] 2010, No.9,  3. 

3
 张维炜 [ZHANG Weiwei]), 《“刑八”：宽严相济保护民生》[‘The Eighth Amendment’: The Leniency 

and Severity Protecting Welfare], available at:中国人大网[The National People’s Congress of the People’s 

Republic of China] <http://www.npc.gov.cn/npc/zgrdzz/2011-03/15/content_1668354.htm>. (Last visited: 

January 22
nd

, 2017). 
4《<中国的司法改革>白皮书》[The White Paper on Judicial Reform in China], available at: 中央政府门

户网站[The Central People’s Government of the People’s Republic of China ]<http://www.gov.cn/jrzg/2012-

10/09/content_2239771.htm>. (Last visited: January 22
nd

, 2017). 
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(hereinafter: CPC) launched its Decision on Some Major Issues Concerning 

Comprehensively Deepening the Reform, and emphasized that “we will gradually reduce 

the number of charges that could lead to the death penalty.”
5
 Based on this political 

declaration, on August 29
th

, 2015, the SCNPC adopted the Ninth Amendment to the 

Criminal Law of the People’s Republic of China (the Ninth Amendment), and  further 

reformed the death penalty system by repealing the death penalty  for 9 crimes.
6
 According 

to these two amendments, 22 crimes are no longer capital crimes, and the total number of 

crimes for which the death penalty is applicable is reduced to 46. However, these 22 crimes, 

are, by their nature, economic and non-violent crimes, and they should not have been 

eligible for the death penalty in terms of the morality of criminal punishment and the 

principle of proportionality;
7
 and in judicial practice, the death penalty for them “was rarely 

used and even simply never used” in accordance with the relevant explanations of the two 

amendments.
 8

  Consequently, the abolition carried out by these two amendments, has had a 

limited influence on the control of death penalty, and has not substantially reformed the 

death penalty as used frequently by the judicial authorities. This is especially true given that, 

                                                           
 
5
 Decision of the Central Committee of the Communist Party of China on Some Major Issues Concerning 

Comprehensively Deepening the Reform, available at: China Net 

<http://www.china.org.cn/china/third_plenary_session/2014-01/16/content_31212602.htm>. (Last visited: 

January 23
rd

, 2016). 
6
 See 《中华人民共和国刑法修正案(九)》 [The Ninth Amendment to the Criminal Law of the People’s 

Republic of China], Order No. 30, August 29
th

, 2015, Articles 8, 10, 11, 38, 45 and 46. These 9 crimes 

include crime of smuggling weapons and/or ammunition, smuggling nuclear materials, smuggling counterfeit 

currency, counterfeiting currency, fraudulent fund raising, organizing others into prostitution, forcing others 

into prostitution, interference with the exercise of military duty and fabricating rumors to mislead others 

during wartime. 
7
 See刘远 [LIU Yuan], 《 刑法的道德性与政治性》 [On the Morality of the Criminal Law and its Politic], 

华东政法大学学报 [Journal of East China University of Political Science and Law] 2007, No.5, 47. 

8《关于<中华人民共和国刑法修正案（八）（草案）>的说明》[The Explanations for the Draft of the 

Eighth Amendment to Criminal Law of the People’s Republic of China], available at: 中国人大网[The 

National People’s Congress of the People’s Republic of 

China]<http://www.npc.gov.cn/huiyi/cwh/1116/2010-08/28/content_1593165.htm>. (Last visited January 

24
th

, 2016). In the Explanations for the Draft of the Ninth Amendment to Criminal Law of People Republic of 

China there is also similar statement, which notes that “in practice, the death penalty for these nine capital 

crimes is rarely used.” See also 《关于<中华人民共和国刑法修正案（九）（草案）>的说明》 [The 

Explanations for the Draft of the Ninth Amendment to Criminal Law of the People’s Republic of China], 

available at: 中国人大网  [The National People’s Congress of the People’s Republic of China] < 

http://www.npc.gov.cn/npc/lfzt/rlys/2014-11/03/content_1885123.htm>. (Last visited: January 24
th

, 2017). 
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in judicial practice the death penalty is used most widely for crimes of intentional homicide, 

intentional injury, drug-related offences, robbery and rape, for which the number of death 

sentences accounted for 90% of all 152 death cases in sampling research,
9
 so the abolition 

of the death penalty has not yet gone to the core of the issue. Undeniably, this is in 

accordance with the gradualist approach to abolition, which was declared by the political 

document. Consequently, the legislator and judicial authorities do not have to face an 

urgent question of how to control serious and lethal crimes after completely abolishing the 

death penalty; this problem, however, cannot be neglected.  

It is particularly worth mentioning that, except for reforming the death penalty system, the 

two amendments also amend the relevant systems of life imprisonment and fixed-term 

imprisonment with the aim of “mak[ing] up the deficiencies of the custodial sentences”.
10

 

To a certain extent, it cannot be denied that the country has already confronted the potential 

problems of the penalty structure as a whole which are caused by the abolition of the death 

penalty, and become aware of the importance and urgency of the coming issue of the 

alternative punishment to the death penalty. 

In a super-country with a complex social structure, a weakened social regulating 

mechanism
11

 and a huge population, such as China, with an in-depth reform of the death 

                                                           
 
9
 See苏永通, 任重远 [SU Yongtong and REN Zhongyuan], 《152份死刑复核裁定书分析报告公开的死刑

密码》 [Death Sentence Code Disclosed by the Analysis Report on 152 Judgments of Death Case Review] , 

available at: 凤凰网 [ifeng Net] <http://ent.ifeng.com/a/20141016/40331612_0.shtml>. (Last visited: January 

24
th

, 2017) This report notes that the sampling research was carried out on the 152 judgments of death case 

review conducted by the Supreme People’s Court published in China Judgements Online (中国裁判文书网) 

in the period from 2 July 2013 to 30 September 2014. These judgments include 45 judgments made in 2014, 

101 judgments in 2013, 4 judgments in 2012 and 2 judgements in 2011. There are 12 capital crimes in these 

152 death cases, and 5 of them are the crimes of intentional homicide, intentional injury, drug-related 

offences, robbery and rape. 
10

 赵秉志[ZHAO Bingzhi], 《中国刑法改革新思考——以<刑法修正案(八)(草案)>为主要视角》[New 

Thinking on the Reform of Criminal Law of China: With the Perspective of the Eighth Amendment (Draft) to 

the Criminal Law], 北京师范大学学报 (社会科学版 ) [Journal of Beijing Normal University(Social 

Sciences)] 2011, No.1, 96. 
11

 See 田中重好, 朱安新 [TIANZHONG Chonghao and ZHU Anxin], 《中国社会结构变动和社会性调节

机制的弱化》 [The Changes of the Social Structure in China and the Weakening of the Social Regulating 

Mechanism], 学习与探索 [Study & Exploration] 2010, No. 4, 35. 
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penalty, the issue discussed above, i.e. how to control crime without the use of the death 

penalty, will become an important and difficult challenge for legislators and the rulers of 

the state. Looking outside China, we can see that an alternative punishment to the death 

penalty has always been the option in order to control crime without the use of the death 

penalty.
12

 Considering the coming problems in China and international legislative 

experience, in recent years some Chinese scholars have already started to research the issue 

and attempted to find an appropriate alternative punishment to the death penalty, but they 

have not yet reached a consensus on this question. Some scholars have argued that, if the 

term “death penalty” merely refers to immediate execution without including the death 

penalty with reprieve, the alternative punishment, in practice, already exists. In this sense, 

an alternative sanction is not a punishment replacing the death penalty in a situation in 

which it is repealed completely, but one that can restrict the application of the death penalty 

from the judicial and legislative perspective of retaining it as a punishment. They have 

argued that the death sentence with reprieve and strict life imprisonment would be the 

appropriate alternative punishment to immediate execution.
13

 Other critics have pointed out 

that when considering an alternative measure to the death penalty, measures should not be 

taken that restrict the application of the death penalty or ensure that it is never used in 

judicial practice. The alternative sanction to the death penalty should be a punishment that 

legislatively replaces the death penalty as stipulated by the Criminal Law for a certain and 

                                                           
 
12

 See, generally, Alternatives to the Death Penalty Information Pack (Second edition 2015), available at: < 

https://cdn.penalreform.org/wp-

content/uploads/2015/03/PRI_Alternatives_to_death_penalty_info_pack_WEB.pdf.>. (Last visited: January 

27
th

, 2017). 
13

 See, especially, 高铭暄 [GAO Mingxuan], 《略论中国刑法中的死刑替代措施》 [Brief Discussion on 

the Alternative Measures to the Death Penalty in Chinese Criminal Law] , 河北法学 [Law Science] 2008, 

Vol.26, No.2, 18; See also 高铭暄, 王秀梅[GAO Mingxuan and WANG Xiumei], 《死刑替代利弊分析》[ 

Advantages and Disadvantages of Replacing the Death Penalty], 江苏行政学院学报[Journal of the Jiangsu 

Administration Institute] 2008, No.1, 98. In this paper, the scholars argue that only the mandatory imposition 

of the death penalty and no other punishment should be available for certain crimes (the crime of aircraft 

skyjacking and kidnapping); and that it should be replaced legislatively by other alternative measures. For the 

other capital crimes, there are other punishments stipulated by law as an alternative to the death penalty.    
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concrete crime.
14

 This is the debate regarding the legal concept of an alternative 

punishment to the death penalty in which Chinese criminal law scholars are currently 

involved. Another debate concerns what kind of punishment measure could be adopted as 

the alternative to the death penalty, and here different scholars have different opinions.  

Based on these academic debates and legislative facts, we can see that even though some 

literature has already done some researches on the issue of the alternative punishments to 

the death penalty, it is still not the hottest topical one like the issues on the reform of the 

death penalty in China, but it could not be ignored and need to be focused in the near future 

with the further steps of the death penalty abolition. Because the issue of completely 

repealing the death penalty de jure and de facto can hardly be avoided, the issue on how to 

control the crime without the death penalty in China’s complicated society and its 

alternative punishment have to be considered during the process of removing the death 

penalty. The main question of this present dissertation is what the alternative punishment is 

and how to replace the death penalty with other punishment in China’s penalty system. The 

initial hypotheses are that the death penalty will be gradually removed from the penalty 

system and life imprisonment with possibility of release will be the alternative punishment 

to the death penalty. However, all the hypotheses have to be placed on China’s reality, 

including the theories influenced by the special ideology and the judicial practice.   

1.2. A reality should not be ignored: the relationship between the CPC’s 

viewpoint and legislation 

Actually, China’s reality cannot be ignored if you want to research the issues on China. In 

other words, it, to a certain extent, cannot use the Western common theories and standards 

to explain and understand the China’s issues, including the reform of penalty system and 

human rights, but it needs to place the hypotheses and their related issues on the China’s 

                                                           
 
14

 See especially 李希惠 [LI Xihui], 《 论死刑的替代措施：以我国刑法立法为基点》 [Study on the 

Alternative Measures to the Death Penalty: Standpoint on the Ground of Criminal Law Legislation in Our 

Country], 河北法学 [Hebei Law Science] 2008, Vol.26, No.2, 27. 
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realities. And the most important reality is China’s special political system. In other words, 

the CPC’s viewpoint has a great influence on the legislation. Therefore, here would like to 

explain the relationship between the CPC’s viewpoint and the legislation. In order to better 

to explain this relationship, this section would like to take the relationship between the 

CPC’s view on human rights and the death penalty as the analysis example. 

Given the existence of two factors discussed below, it seems a false dichotomy that there 

are certain relationships between the CPC’s view on human rights and the death penalty. 

Firstly, the concept and standards of human rights should be the same throughout the word, 

and so the CPC should not have its own view on the subject; secondly, if the former 

principle is valid, the relationships between the view taken on human rights and the death 

penalty will be met with much skepticism because of the existence of judicial independence; 

in other words, it seems impossible to explain the relationship between the Party’s view and 

the specific system, particularly the specific punishments adopted. In considering these two 

potential problems, we need a full understanding of human rights development in China, 

and the country’s political regime.  

As regards the first question, human rights should have no frontiers, although this principle 

seems to change when it comes to China. This can be explained by China’s history and the 

CPC’s attitudes to human rights and their practical application. In China, with its long 

history of feudal dictatorship, a feudal culture developed to an extreme degree, and there 

has been neither the opportunity nor the appropriate conditions for democratic forces to 

develop, nor even for the concept of democracy itself to breed and develop, due to its 

suppression and destruction by feudal influences and despotism. In modern times, along 

with foreign intervention, Western civilization was introduced into China, including its 

political thought and the concept of human rights. Guo Songtao, the first Chinese diplomat 

and statesman during the Qing dynasty, introduced Jean-Jacques Rousseau into China
15

 and 

                                                           
 
15

 吴雅凌[WU Yaling], 《卢梭 <社会契约论>的汉译及其影响》[Chinese Translation of the Social 

Contract by Jean-Jacques Rousseau and its influences], 现代哲学[Modern Philosophy] 2009, Vol.104, No.3, 

86. 
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was the first to propose the concept of civil rights (民权) 
16

. Following this, such Chinese 

scholars and revolutionaries as Kang Youwei and Liang Qichao continued research on this 

subject. Sun Yat-sen, first president and founding father of the Republic of China, tried to 

establish a rich and powerful state incorporating the Western approach to Liberty, Equality 

and Fraternity.  From 1908 to 1946, there were dozens of publications dealing with human 

rights and civil rights protection
17

. The concept of human rights, however, could not take 

hold among the Chinese people. One of the chief reasons for this is that the concept of 

human rights, just like that of the constitution, was shaped and developed in Western 

cultural soil and is exotic; this led to it being challenged and excluded by the feudalistic 

culture in China.  So, it is clear that there were no conditions for the development of human 

rights in modern China, let alone constitutionally protected human rights, and the theory of 

human rights has not taken hold in China due to the lack of an appropriate cultural 

environment for these rights and their practical application.   

The development of human rights in China enjoys only a relatively short history, stretching 

back no more than three decades. Compared with the West, where “human rights as values 

are rooted in the historical development of human society, being theorized by both natural 

law doctrine and the doctrine of positivism”
18

, in China the issue of human rights has been 

considered a bourgeois slogan and was excluded from the field of jurisprudence studies 

after the founding of the New China; this situation changed somewhat on 10 November 

1989, when the Propaganda Department of the CPC Central Committee organized a small 

                                                           
 
16

 赵小波[ZHAO Xiaobo], 《近代中国“民权”内涵演变考论：从维新到革命的话语转换》[On the 

Evolution of the Concept of Civil Rights in Modern China: The Discussion on Conversion from Restoration to 

Revolution], 法学家[The Juris] 2015, No.2, 140-141. 

17
 These documents chiefly include the Outline of the Constitution by Imperial Order [钦定宪法大纲] 

adopted on August 27, 1908; The Provisional Constitution of the Republic of China [中华民国临时约法] 

adopted on March 11, 1912; The ‘Temple of Heaven’ Draft Constitution [天坛宪法草案] adopted on October 

31, 1913; The Constitution of Republic of China [中华民国宪法] adopted on October 10, 1923; The 

Constitution of Republic of China [中华民国宪法] adopted on December 25, 1946, and so on.  
18

 PAVEL Nicolae, Defining the Concept of Human Rights in the Light of Juridical Values Theory, 

Contemporary Readings in Law and Social Justice, 2012, Vol. 4, No.1, 508. 
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expert panel to discuss human rights issues.
19

  Subsequently, due to the lack of an 

indigenous concept of human rights from China’s own cultural resources, Chinese scholars 

once again began to pay attention to the West, the theoretical source of human rights. 

Western human rights theory became a significant and key resource in Chinese academic 

circles; for example, the majority of Western works on human rights have been translated 

into Chinese and introduced into China. Furthermore, Chinese scholars have long been 

researching Western human rights theory from all kinds of perspectives, and exploring the 

causes of the development of human rights and the conditions for their implementation and 

for the creation of a system to safeguard them. This research has also investigated the 

considerable experience and practice of human rights in the West. In addition, various 

Chinese scholars have conducted research on human rights issues from the perspective of 

the West, or in terms of the international standards set by various international treaties or 

conventions. All of these approaches promote the development of human rights in China. 

However, the influence exerted by this activity is, in fact, only limited, and mostly confined 

to academic research
20

. Consequently, it is easy to create a false impression that human 

rights issues in China can be completely and definitively answered and solved simply by 

learning from, and copying or following, Western or international standards.   

On the other hand, international critics, observers, activists and relevant organizations 

always focus on human rights issues in China from their own perspectives, and criticize 

China according to the standards set by Western or relevant international treaties or 

                                                           
 
19

 郭道晖, 陶威[GUO Daohui and TAO Wei], 《人权禁区是怎样突破的——建国以来法学界重大事件研

究》[How Could the Exclusion Zone for Human Rights be Broken? On Significant Cases Occurring in the 

Field of Jurisprudence after the Foundation of the PRC], 法学 [Law Science] 1999, No.5, 2.   
20

 In this sense, the CPC’s political documents have already stated that, ‘we should draw from the 

quintessence of Chinese legal culture, learn from beneficial experiences in the rule of law abroad, but we can 

absolutely not indiscriminately copy foreign rule of law concepts and models. See 《中共中央关于全面推进

依法治国若干重大问题的决定》[The CCP Central Committee Decision Concerning Some Major Questions 

in Comprehensively Moving Government of the Country According to the Law Forward (hereinafter 

abbreviated to CCP-CDC)], available at : 中 国 社 会 科 学 网 (China Social Science Net) 

<http://www.cssn.cn/fx/fx_ttxw/201410/t20141030_1381703.shtml>. （Last visited: January 29
th

, 2017). 
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conventions, or according to the so-called “double standard”
21

. This approach puts a great 

deal of international pressure on China and drives human rights in China forward. However, 

it also seems to have already created an erroneous impression that the human rights process 

in China can be quickly advanced by international criticism and pressure.  

China does indeed have to draw lessons from the successful Western experience of human 

rights protection and needs to fulfill its obligations and commitments under relevant 

international treaties. We really cannot deny that the development of human rights in China 

would benefit from academic research and international criticism; however, to research the 

issue of human rights in China and to identify the essential facts and their causes and to 

offer a perspective which is academically appropriate, one has to understand the brief 

developmental history of human rights in China, and the country’s present condition. 

As regards China’s present condition, a significant point is the country’s special political 

regime.  According to the Preamble of the Constitution of China, the country is a one-party 

state, and the system is one of multiparty cooperation and political consultation led by 

CPC.
22

 As far as human rights is concerned, therefore, based on this theoretical guidance, 

the CPC has its own outlook.   The Party not only plays a political leadership role, but also 

directs legislation and law enforcement, and its view or standpoint is considered the 

national will and so becomes law.
23

 Party-led legislation is a system with Chinese 

                                                           
 
21

 PEERENHOOM Randall, Assessing Human Rights in China: Why the Double Standard? Cornell 

International Law Journal, 2005, No.38, 71. 
22

  《中华人民共和国宪法》[Constitution of the People’s Republic of China], 2004.  
23

 The CCP-CDC demonstrates that letting the Party leadership penetrate the entire process and all aspects of 

ruling the country according to the law is a basic experience of the construction of our country’s Socialist rule 

of law. Persisting with the Party leadership is a basic need for the Socialist rule of law; it is where the 

foundations and the life-line of the Party and the State lie…… Party leadership and the Socialist rule of law 

are identical, the Socialist rule of law must persist in Party leadership; Party leadership must rely on the 

Socialist rule of law…… We must persist with the idea of the Party leading legislation, guaranteeing law 

enforcement, supporting the judiciary…… being good at making the Party’s standpoints become the national 

will through statutory procedures. See《中共中央关于全面推进依法治国若干重大问题的决定》[The 

CCP Central Committee Decision Concerning Some Major Q,uestions in Comprehensively Moving 

Government of the Country According to the Law Forward] , above no.20. In relation to this, one Chinese 

scholar has said that the role of political guarantees for the Party leadership lies in the fact that the Party’s 

guiding thought should also be the guide for the rule of law. See 刘家征[LIU Jiazheng], 《党的领导和依法

治国高度统一》[On the High Unity of the Party’s Leadership and Rule by Law], available at: 求是网 (Qiu 

Shi Net)< http://www.qstheory.cn/laigao/2015-02/10/c_1114315500.htm>. (Last visited: February 1
st
, 2016).  
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characteristics. In accordance with the Constitution of the CPC, “leadership by the Party 

means mainly political, ideological and organizational leadership”
24

. Political leadership by 

the Party refers to leadership over political principles, political orientation and major policy 

decisions. Political leadership can normally be carried out by legalizing the implementation 

of policies. Organizational leadership refers to formulating and implementing the correct 

line, principles and policies; i.e. carrying out organizational, publicity and educational work 

effectively. Ideological leadership means that the Party guides thinking. “The CPC takes 

Marxism-Leninism, Mao Zedong’s Thought, Deng Xiaoping’s Theory, the Important 

Thought of the Three Representatives (( 三个代表重要思想 ; hereinafter: Three 

Representatives) and the Scientific Outlook on Development (科学发展观, hereinafter: 

SOD) as its guide to action.”
25

 The CPC has its own position on human rights, based on the 

Party’s theoretical guidance and China’s reality and history. It is clear that the CPC’s 

outlook on human rights must be incorporated into the relevant human rights legislation 

and judicial practice. However, one point must be made clear in this dissertation, and that is 

that the difference between the CPC’s perspective on human rights and the West’s is not 

based on a different literal definition of the notion and terminology of human rights; in 

other words, in examining the CPC’s outlook on human rights, this dissertation does not 

focus on a didactic conceptual explanation of human rights, but rather concentrates on the 

CPC’s understanding and attitude towards the practice of human rights at different times.   

In the light of this analysis, it has already been demonstrated that the first question is valid, 

i.e. the CPC’s perspective on human rights deeply influences and even leads the legislation 

concerning guarantees of human rights; the second question is hence very easily answered 

and demonstrated. On the one hand, in international terms, i.e. in terms of basic standards 

and safeguards, the concept of international human rights is an essential element in the 

strategy to abolish the death penalty, and has enabled abolition and saved lives.
26

 In other 

                                                           
 
24

  《中国共产党党章》[Constitution of the Communist Party of China]. 
25

 Ibid. 
26

 SHETTY Salil, The Value of International Standards in the Campaign for Abolition of the Death Penalty, 

The Brown Journal of World Affairs, 2014, Vol. XXI, No.1, 42. 
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words, protecting human rights by abolishing capital punishment or limiting its use, which 

has already been prescribed by some international treaties or conventions, has already, and 

for a long time, been recognized and accepted by the international community. On the other 

hand, China itself is still ruled by an authoritarian regime.
27

 Under this regime, two 

important elements decide whether a policy will be implemented or not, namely, the 

determination made by the highest level of government, and time demands. 
28

 This is also 

the case with the reform of the death penalty. When exploring China’s death penalty reform 

from the perspective of human rights, the CPC’s human rights perspectives and relevant 

policies should be focused on, rather than Western standards of human rights, because 

China’s political and legal regimes are completely different from the West’s. In China, the 

CPC’s policies play a guiding role in the process of the enactment and implementation of 

the law through the main methods used to codify the Party’s policies into law, and the ways 

in which the laws are implemented. Conversely, the process of the rule of law also restricts 

the Party’s policies; however, where there is a conflict between the rule of law and policies, 

the influence of the former on the latter will always show that the former effectively 

promotes and ensures the implementation of the latter. 
29

  

1.3. Structure of the dissertation 

                                                           
 
27

 于建嵘[YU Jianrong], 《共治威权与法治威权——中国政治发展的问题与出路》[Condominium 

Authoritarian Regime and the Authoritarian Regime of the Rule of Law: the Problems and Outlooks of 

Political Development in China], 当代世界社会主义问题[Issues of Contemporary World Socialism] 2008, 

Vol. 98, No.4, 17. The author pointes out in this paper that China had already changed from a “paternalistic 

authoritarian regime (家长式的威权体制)” in the Mao Zedong and Deng Xiaoping era to the “condominium 

authoritarian regime (共治式的威权体制)” in the of post-Deng period, and now is trying to drive forward 

the “authoritarian regime of rule of law (法治式的威权体制).”  

28
 聂辉华[NIE Huihua], 《郑永年先生站着说话不腰疼》[Mr. Zheng Yongnian Spoke Irresponsibly and 

Sarcastically], available at: 新 浪 博 客  (Sina blog) < 

http://www.21ccom.net/html/2016/gqmq_0129/1317.html>. (Last visited:  February 10
th

, 2017). 
29

 沈宗灵[SHEN Zongling], 《法理学》[Jurisprudence], 北京大学出版社 [Beijing University Press], 

Beijing, 2000,  272-273. 
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Apart from this introduction chapter, the dissertation contains other five chapters, which 

use different methods and draw on different sources. Chapter 2 is a general theoretical 

discussion of criminal punishment in China. Based on China’s realities, this chapter intends 

to analyse the nature of criminal punishment in China, which is considered “a dictatorship 

punishment instrument” and the purpose of criminal punishment, which always has a 

retributive goal, and punishment decisions, which focus on the political requirements of 

discretionary punishment and practical problems in judicial practice, i.e., problems related 

to the justice of punishment decisions.  

Chapter 3 focus on the death penalty and its reform in China and other countries. Since 

1949, China has had different death penalty policies in different phrases of its history. In 

the first thirty years, from 1949 to 1979, China’s implementation of its policy on carrying 

out the death penalty was cautious and strict. During these thirty years, there was no 

criminal code until 1979, and China was a “disorderly and lawless society”, although we 

can at least see that the application of the death penalty was accompanied by the expression 

“cautious and strict” in political documents. Even the first Criminal Law, which was 

adopted in 1979, only stipulated only 28 crimes punishable by death. It was considered by 

far the best code to be adopted in the history of China. When, in 1979, China launched its 

policy of opening up and reform, the whole of society underwent great changes and the 

crime rate dramatically increased. In order to control crime, China frequently adopted 

specific Criminal Laws and provided the death penalty for many crimes, which was 

considered an expansion of the execution legislation. China’s first step to reduce the use of 

the death penalty legislatively was in 2011, when the Eighth Amendment was adopted. This 

amendment removed the death penalty from 13 crimes. Then, in 2015, the Ninth 

Amendment was adopted and repealed the death penalty for 9 crimes. Currently, there are 

46 crimes punishable by death. In the near future, China will gradually and strategically 

abolish the death penalty. This chapter also looks at death penalty reform in other states, 

considering, for instance, Japan and Indonesia as retentionist states, and death penalty 

reform in the abolitionist states in Europe, death penalty reform in Central Asia, and death 

penalty reform in the USA.  
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Chapter 4 focuses on the issue of an alternative punishment to the death penalty. It will start 

with a discussion of the notion of an alternative punishment to the death penalty, and 

establish what the alternative punishment is. This dissertation argues that the alternative 

punishment to the death penalty should be the punishment that replaces the death penalty 

for the most heinous crimes, i.e. the most serious violent and lethal crimes. Following this, 

the chapter will explore factors influencing punishment options to replace the death penalty, 

which include human rights, the ideas behind punishment, criminal policy, and public 

opinion, as well as political concerns. Then this chapter will look at the issues around an 

alternative to the death penalty in other states. It takes some European member states as 

examples, where life imprisonment has already been adopted as the alternative punishment 

to the death penalty, and India, Japan and the USA, where the potential alternative 

punishment to the death penalty is under discussion. From these states’ examples, this 

chapter establishes that life imprisonment is the ideal option to replace the death penalty.  

Chapter 5 will explore issues surrounding life imprisonment. These include the notion of 

life imprisonment, i.e., what life imprisonment is. The notion of life imprisonment can refer 

to a penal measure imprisoning the inmate for a certain crime for the rest of the inmate’s 

life, or until he or she is allowed to be released by law. However, only in a case in which 

the convict is imprisoned for the rest of his or her life, such as occurs with life  

imprisonment without possibility of release (hereinafter: LWOR), can this be termed life 

imprisonment in the real sense of the term; in a case in which the convict is sentenced to 

life imprisonment but will be released after a certain time on parole or commutation or 

other arrangement, life imprisonment is, in fact, a kind of indefinite-term imprisonment or 

long-term imprisonment, and is, by its very nature, indeterminate. Following this, this 

chapter will explore the characteristics of life imprisonment, which include lengthy 

incarceration, and where its severity ranks only second to the death penalty, and when it is 

only used for the most serious crimes. Next, the chapter will analyse the forms of life 

imprisonment, which include life imprisonment without release and with the possibility of 

release, life imprisonment with work and without work, as well as mandatory life 

imprisonment and discretionary life imprisonment. This chapter will also explore the 

effects of life imprisonment, which include the effects on the inmate, on the victims and on 

the public. Following this, the chapter will analyse the life imprisonment system in China 
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and various other countries, including some abolitionist European Union (hereinafter: EU) 

member states, in retentionist states such as Japan and Singapore, and also long-term 

imprisonment in Norway and Portugal. This discussion will include the prevalence of life 

imprisonment (or long-term imprisonment) in the related states’ Criminal Codes (or Penal 

Codes), the conditions for passing a sentence of life imprisonment (or long-term 

imprisonment), and the termination mechanisms for life imprisonment (or long-term 

imprisonment). In addition, this chapter will focus on the international documents regarding 

life imprisonment.  

Chapter 6 will explore the approaches to life imprisonment as an alternative to the death 

penalty in China. This chapter will analyse the present theoretical debates among Chinese 

scholars on alternatives to the death penalty. Even though these debates are very limited, 

there are some suggestions for alternative punishments, i.e., life imprisonment, the death 

penalty with reprieve and multiple alternative punishments. Then this chapter will explore 

the legislative changes related to life imprisonment introduced by the Eighth Amendment 

and the Ninth Amendment. Based on these theoretical debates and legislation, this chapter 

intends to offer my proposal, which is that aggravated life imprisonment, which puts many 

more restrictions on commutation, could be chosen to replace immediate execution, with no 

parole granted. This chapter will also consider the potential changes to the alternative 

punishment to the death penalty in China, which include changes being made in the 

substantive criminal law and the procedural criminal law.  
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2. General views on criminal punishment in China 

In a Party-state
30

 like China, the leadership of the CPC is considered the strongest 

foundation and the most fundamental garantee of the construction of the rule of law with its 

special Chinese characteristics,
31

 and its decision and policies should be implemented and 

embodied in all areas of legislation and judicial practice. After President Xi Jinping came to 

power in late 2012, the CPC officially launched the Party’s important political document in 

2013 and declared its intention “to build a China under the rule of law...and safeguard the 

people’s rights and interests, and ensure that the people are satisfied with equality and 

justice in every court verdict”;
32

 in 2014, the CPC released another important political 

document and set a new blueprint for the socialist rule of law. This political document 

emphasizes that rule of law “insists on the dominant position of the people...makes 

guaranteeing the people’s basic rights and interests into a starting point and stopover 

point ... [and] insists on starting from China’s reality.”
33

 According to these two political 

documents, China has been building a state under “the socialist rule of law” since 2013. In 

addition, these two political documents also emphasize that the socialist rule of law theory 

provides the theoretical guidance and academic support for ruling the country according to 

the law; it can absolutely not indiscriminately copy foreign rule of law concepts and models 

but draws from the quintessence of Chinese legal culture.
34

 In this context, in order to 

correctly review and analyze criminal punishment in China, one needs to adapt to the 

Chinese “language system” and its reality. The “language system” here is, in fact, a kind of 
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 TREVASKES Susan, Lenient Death Sentencing and the “Cash for Clemency” Debate, The China Journal, 

2015, Vol.73, 39.  
31

 See 陈翼平 [Chen Yiping], 《坚持党的领导》 [Upholding the Leadership of the Party] ，available at: 求
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 Decision of the Central Committee of the Communist Party of China on Some Major Issues Concerning 
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 The CCP Central Committee Decision concerning Some Major Questions in Comprehensively Moving 

Governing the Country According to the Law Forward, available at: 
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ideological one, which “plays a leading role in building the socialist rule of law in China”,
35

 

and “puts the development of the rule of law” on “the path designed by the ideology and 

following the CPC’s pursuit of values.”
36

 

Even though the so-called “class struggle” aspects have already been withdrawn from the 

language system in present-day China, “the Maoist ideology has helped to package criminal 

justice language and practice across disparate agendas, across the different political 

priorities of Party leaders from Deng Xiaoping, Hu Jintao and Xi Jinping, and so across … 

time.”
37

 In fact, however, Maoist ideology is only one important part of China’s socialist 

ideology, which includes Marxism-Leninism, Mao Zedong’s Thought, Deng Xiaoping’s 

Theory, the Three Representatives, the SOD and the spirit of the series of important 

speeches by Xi Jinping, all of which have “helped to frame and justify the way the party-

state punishes those it has identified as offenders in order to preserve political and social 

stability.”
38

 On this basis, this part will examine the criminal punishment system in China 

in the context of building a state under the rule of law from the perspectives of the nature, 

aim and function of criminal punishment, and examine the problems of the justice of the 

penalty disretion in judicial practice. 

2.1. The nature of criminal punishment 

Regarding the Chinese socialist rule of law, a Chinese scholar has explained and clearly 

pointed out that in the context of contemporary society, social complexity and other 

important special facts mean that China must take and expand the positions and orientation 

of the pragmatic application of the rule of law against the background of the conception and 
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practice of the socialist rule of law. 
39

 These special facts include: 1) that the reality of the 

operation of the law is conducted under the guidance of the Party’s policies;
40

 2) that the 

law advocated or approved by the mainstream ideology is still considered as expressing the 

opinions of the “will” and “instrument” initiated by Marxism-Leninism, i.e., the law is the 

will of the ruling class and it is an instrument for them to rule the country.
41

 In addition, 

China is a traditional society with a history of being ruled by man. 
42

 In this light, criminal 

law has more obvious pragmatic characteristics in the context of the socialist rule of law. 

Even though the class features of criminal law have faded and been replaced by other new 

Marxist theories for the development of society, they still show through in unexpected 

forms and places, “like wolves in sheep’s clothing”.
43

  

The nature of criminal punishment refers to an inherent and internal feature of criminal 

punishment and this can distinguish it from other punishments. In the era of “class 

struggle”, the concept of the offense is bound together with class and the “class struggle”,
44

 

and the offense refers to “a struggle done by an isolative individual against the rule 

relationship.”
45

 The “rule relationship” is considered a class oppression relationship, i.e., 

the ruling class which grasps state power sets up or approves of a social relationship 

reflected by the law for the sake of protecting the ruling class’s interest; it is a kind of 

relationship of rights and obligations, which are stipulated by the ruling class in accordance 

with their will and interests, in a society that protects the political and economic interests of 
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the ruling class.
46

 These relationships of rights and obligations constitute a social 

relationship and social order which benefit the ruling class; therefore, an offence is a kind 

of behavior that harms this social relationship and defies the social order.
47

 As a legal result 

of the offense, criminal punishment is always considered by Karl Marx as “the law or 

state’s self-defence means and an important means which is used by the state against the 

blasphemer.”
48

 In this sense, Vladimir Lenin said that “criminal punishment is used by all 

the oppressive class to protect its rule.”
49

 These opinions are cited by most Chinese scholars 

as the representative views of orthodox Marxism on criminal punishment, which is a 

necessary measure for social self-defence.
50

  

Mao Zedong’s thought on criminal punishment is considered the first expression of Marxist 

thought on criminal punishment with Chinese characteristics, which refers to the fact that 

Marxism is integrated with China’s reality and the characteristics of the time. 
51

 In the 

paternalistic authoritarian regime of the Mao period, Mao’s thought on punishment, which 

is based on his dialectical materialist ideology, is considered the Chinese government’s 

outlook on punishment, and he extended and developed Marxist thinking on the subject. 

Mao identified a social contradiction among people (good people and bad people) and 

                                                           
 
46

 邓定一，康松林[DENG Dingyi and KANG Songlin], 《马克思的犯罪概念是刑法理论的根本变革》

[The Marxist Notion of the Offence is a Fundamental Change of the Criminal Theory] , 现代法学 [Modern 

Law Science] 1983, No.2, 21-22.  
47

 See 赵延光 [ZHAO Yanguang], 《论 “犯罪是孤立的个人反对统治关系的斗争” 》 [On the Argument 

that “crime is a struggle done by an isolative individual against the ‘rule relationship’] ，贵州大学学报：

社会科学版 [Journal of Guizhou University (Social Sciences)] 1984, No.1, 69.  

48
 《马克思恩格斯全集》[The Collected Works of Marx And Engels], Vol.3 (391), above no.45. 

49
 《 列 宁 全 集 》 [The collected Works of Vladimir Lenin], Vol. 18 (259)”, available at: 

<http://cpc.people.com.cn/GB/64184/180146/180248/10899743.html>. (Last visited: March 1
st
, 2017). 

50
  袁江华 [YUAN Jianghua], 《马克思主义刑罚思想中国化研究综述》[Literature Review on Marxist 

Thought on Criminal Punishment with Chinese Characteristics], 毛泽东邓小平理论研究 [Studies on Mao 

Zedong’s and Deng Xiaoping’s Theories] 2010, No.5, 49; and see also 江礼华[JIANG Lihua], 《毛泽东的刑

罚思想》[On Mao Zedong’s Thought on Criminal Punishment], 中央检察官管理学院学报 [Journal of the 

Central College of the Procurator] 1993, No.Z1, 7. 
51

 See 袁江华 [YUAN Jianghua], 《马克思主义刑罚思想中国化论纲》 [On the Sinicization of Marxist 

Thought on Punishment], 扬州大学博士论文 [PhD Dissertation, Yang Zhou University] 2011, 77. 



20 
 

between ourselves and the enemy, both of which were completely different in nature.
52

 

Mao had different attitudes to, and adopted different punishments for, these two 

contradictions. For counter-revolutionaries and reactionaries, such as class enemies, he 

always emphasized punishment as a dictatorial instrument;  for example, on July 23, 1950, 

the document entitled “Instructions on Suppressing the Counter-Revolutionary” stipulated 

that “we must suppress the counter-revolutionary who is the tough criminal and remains 

impenitent; we must kill the reactionaries who should be sentenced to death.”
53

 In the 

movement of struggle against the “three evils” and the “five evils”, he emphasized that “the 

struggle against corruption, waste, and bureaucracy should be stressed as much as the 

struggle to suppress counter-revolutionaries...the worst among them should be shot. These 

problems can only be solved in this way.”
54

 Mao pointed out that “we must suppress the 

reactionaries and their accomplices, who are called the enemy, allowing them only to 

behave themselves and not to be too unruly in word or deed. If they speak or act in an 

unruly way, they will be promptly stopped and punished. We [will adopt an attitude of] 

dictatorship over the reactionaries”.
55

 He also emphasized that “counter-revolutionaries 

must be eliminated wherever found. Kill few, but on no account repeal the death penalty or 

grant any general pardon.”
56

 However, for normal offences committed by bad people, Mao 

said that “it is necessary to exercise dictatorship as well over thieves, swindlers, murderers, 
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arsonists, criminal gangs and other scoundrels who seriously disrupt public order,”
57

 

because “the function of this dictatorship is to protect our country from subversion and 

possible aggression by external enemies.”
58

 As for the other law-breakers among the people, 

they “will also be punished according to law, but this is different in principle from the 

exercise of dictatorship to suppress enemies of the people.”
59

 Mao’s policies on punishment 

for these two contradictory cases had an obviously utilitarian character, and Professor 

Susan Trevaskes refers to this as “utilitarian dialectics”.
60

 Based on Mao’s dialectical view 

on punishments for these contradictions, we can say that the views of Mao on the nature of 

criminal punishment are not confined to Marx’s view of “a necessary measure of social 

self-defence”, but take it further, i.e., “criminal punishment is not only the dictator’s 

instrument for class enemies, but also the measure of social self-defence for the offender 

who is the member of the ruling class.”
61

 Mao’s views on punishment not only emphasized 

the effectiveness of the ruling class’s self-defence by punishing the enemy and reactionaries 

but paid attention to the function of social self-defence for normal crimes.
62

 However, an 

undeniable fact that must be pointed out is that the dictatorial nature of the punishment was 

over-emphasized and its use was devoid of any legal basis, let alone “any concept of 

proportionality or procedural safeguards for criminal defendants”,
63

 i.e., thousands of 

people were executed on various unwarranted grounds and even without any trial in a 

society which was almost a “legal vacuum”. Almost a legal vacuum, because there were 

some special criminal laws, such as the Instruction on Suppression of Counter-

revolutionary Activities of July 23
rd

, 1950, the Regulations for Suppression of 

Counterrevolution of the PRC, of February 20
th

, 1951, the Interim Regulations on 
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Punishment for the Impairment of the State Currency of the PRC of April 19
th

, 1951, and 

the Regulations for Suppression of Corruption of the PRC of April 21
st
, 1952. In the Maoist 

era, the ideology of “continuing the revolution under the proletarian dictatorship” was 

dominant, and it was generalized into all spheres of society at that time,
64

 and “made the 

legal construction of China nearly suffer from extinction.”
65

 However, as the founding 

father of China, Mao’s thoughts on punishment have had a great influence on the 

subsequent and even current legislation and judicial practice. For example, Mao said that 

“kill few, but on no account repeal the death penalty”,
66

 which is still the current death 

penalty policy. Furthermore, following his dialectical approach, Mao proposed “a policy of 

combining suppression with leniency”,
67

 i.e. “a policy of certain punishment for the main 

culprits, no punishment for those accomplices who act under duress and rewards for those 

who render positive services”.
68

 This policy was written into the first Criminal Law in 

China which was passed in 1979, of which Article 1 stipulated that “it takes Marxism-

Leninism-Mao Zedong Thought as its guide and the Constitution as its basis, and is 

formulated in accordance with the policy of combining punishment with leniency”,
69

 while 

Article 2 provided that it “uses criminal punishments to fight against all 

counterrevolutionary and other criminal acts in order to defend the system of the 

dictatorship of the proletariat...”
70

 In fact, Mao’s criminal policy is the original of the 

present policy of “balancing leniency and severity”.
71

  

                                                           
 
64

 See 徐增文, 房博 [XU Zengwen and FANG Bo], 《社会主导意识形态变迁与中国经济发展：1978-

2008》 [The Changes of the Socially Dominant Ideology and the Development of the Economy in China: 

From 1978 to 2008], 南京政治学院学报 [Journal of PLA Nanjing Institute of Politics] 2008, No.6, 5. 
65

 GAO Mingxuan and ZHAO Bingzhi, The Evolution of Chinese Criminal Legislation, Law Press. China, 

Beijing, 2007, 69. 
66

 MAO Zedong, The Situation in the Summer of 1957, Selected Works of Mao Tse-tung: Vol.5, above no.56. 
67

 MAO Zedong, Fight for A Fundamental Turn for the Better in the Nation’s Financial and Economic 

Situation, Selected Works of Mao Tse-tung: Vol.5”, available at: 

<https://www.marxists.org/reference/archive/mao/selected-works/volume-5/mswv5_06.htm>. (Last visited: 

March 9
th

, 2017). 
68

 Ibid. 
69

 《中华人民共和国刑法》[The Criminal Law of the People’s Republic of China], Order No. 5, 1979, 

Article 1. 
70

 Ibid, Article 2.  
71

 See generally TREVASKES Susan, The Shifting Sands of Punishment in China in the Era of ‘Harmonious 

Society, Law & Policy, 2010, Vol.32, No.3, 332-361. 



23 
 

 “After Mao’s death, Deng Xiaoping emerged as the country’s paramount leader, initiating 

a gradual repudiation of orthodox Marxism”
72

 and of Mao’s theory of the class struggle, 

and China entered into an era of more pragmatic policies under Deng’s leadership.
73

 Deng 

changed the socialist dominated ideology from the orthodox ideology, which unilaterally 

emphasized the revolution towards an emphasis on building the economy,
74

 and launched a 

policy of reform and opening-up in 1979. Following this, all kinds of social contradictions 

arising from the consciousness of freedom, rights, and profit-seeking, which had been 

oppressed and held down for a long time, were gradually awakened and released, and the 

people’s thoughts were released from the confines of the theory of the class struggle. 

Furthermore, people seized and competed for limited social resources.  These also resulted 

in crimes occurring frequently and rampantly, as can be seen in the following graph: 

Criminal cases reported to and filed by the public security authorities between 1979 and 

1998 in China.
75

 

Graph 1. 
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(From the above graph, we can see that crime rates showed a rapid increase from 500 000 

cases in 1987 to 2 400 000 cases in 1991. Before that, there was a small increase from 550 

000 cases in 1979 to 900 000 cases in 1981, but after 1981 the crime rate decreased to its 

lowest point of 500 000 in 1984. After 1991, the crime rate also showed a marked decrease 

and then entered a period of fluctuating change.) 

As for the extreme changes in the social situation at that time, Deng had to face two 

important and urgent problems, i.e., he had to maintain a stable political environment and 

to develop the economy for the whole country. In order to solve these two problems, he 

inherited and carried forward Marx’s view on criminal law, i.e. that criminal law is the 

ruling instrument for the ruler to protect the ruling order. At the beginning of the policy of 

reform and opening up, Deng still emphasized the class struggle but had already weakened 

it, saying, for example that,  

“We must recognize that in our socialist society there are still counter-

revolutionaries, enemy agents, criminals and other bad elements of all kinds who 

undermine socialist public order, as well as new exploiters who engage in 

corruption, embezzlement, speculation and profiteering... The struggle against these 

individuals is different from the struggle of one class against another, which 

occurred in the past (these individuals cannot form a cohesive and overt class). 

However, it is still a special form of class struggle or a special form of the leftover, 

under socialist conditions, of the class struggles of past history. It is still necessary 
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to exercise dictatorship over all these anti-socialist elements, and socialist 

democracy is impossible without it.”
76

 

And in the following year, 1980, he pointed out that,  

 “Our present struggles against the various kinds of counter-revolutionaries and 

saboteurs, criminals and criminal gangs guilty of serious offenses do not all 

constitute class struggle, but they contain elements of class struggle.”
77

 

In 1986, Deng continued to emphasize that “if we practice democracy within the ranks of 

the people without exercising dictatorship over the saboteurs, we cannot maintain political 

stability and unity or succeed in the modernization drive.”
78

 Ten years after launching the 

policy, the domestic conflicts and contradictions showed a rapid increase after 1988, and a 

typical example of this was the Tian Anmen Case in 1989. This case made Deng clearly 

understand China’s situation and he pointed out that “in China, the overriding need is for 

stability. Without a stable environment, we can accomplish nothing and may even lose 

what have gained”.
79

 This approach has had a great influenced on China to date, and 

Deng’s successors have also frequently emphasized this policy. For all the social changes 

under Deng’s pragmatic policies, and although he weakened and even denied the existence 

of the orthodox class struggle, he could not deny and, in fact, even emphasized the 

dictatorial nature of punishment, and even more so than Mao, because of China’s political 

regime and social structure as well as its network of interests. China is a “one-party state”, 

which allows allied parties to exist as part of a permanent “popular front” coalition, but 

they are completely subservient to the ruling party, the Communist Party, and must accept 
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its monopoly of power. Consequently, China’s political regime is an exclusive and closed 

one, which takes the monopoly of political power as its ultimate aim and does not allow 

anyone to challenge it. Therefore, “maintaining political stability”, as Deng pointed out, is 

the most important political task for China, and is also the core element of “the overriding 

need … for stability” which is referred to by some Chinese scholars as “stiff stability”.
80

 A 

famous Chinese sociologist and political sciencitist, Professor Yu Jianrong, pointed out that 

there have been some serious cases of “mass disturbance” in China, but they are only 

isolated cases which cannot easily become social movements on a nationwide scale. They 

protest at negative and/or random acts of the government, and they do so in order to deal 

with the problems of pragmatic interests, rather than to make political claims or topple the 

government. 
81

 However, under the requirements of the “stiff stability” which takes 

absolute social stability as its governmental aim, and based on the concept of state violence, 

all protest activities, such as demonstrations, strikes, shopkeeper’s strikes and so on, are 

considered contrary to good order and essentially chaotic, and the government must adopt 

all kinds of measures to suppress and crack down on them,
82

 and maintain its dictatorship 

position.
83

 Following this political logic, Deng argued that “we cannot do without 

dictatorship; we must not only reaffirm the need for it but exercise it when necessary.”
84

 

These arguments on the dictatorship nature of punishment were fully implemented into 

contemporary legislation and judicial practice. From 1981 onwards, the SCNPC 

successively adopted 25 Special Criminal Laws up to the time the present Criminal Law 
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was passed in 1997; other subsidiary criminal provisions are provided in 107 non-criminal 

laws.
85

 All these Special Criminal Laws brought a great change to the 1979 Criminal Law; 

for example, 163 new crimes were added to it. As regards legally prescribed punishments 

for crimes, the maximum penalty for some crimes has been increased, and for several 

crimes even to the death penalty. 
86

 Since 1983, China has launched two nationwide “strike 

hard” campaigns, in 1983 and 1996. When launching these campaigns in 1983, Deng 

pointed out that “combating crime will be a long-term struggle and require the efforts of 

people in all fields. Since the current situation is unusual, we have to strike hard, fast and 

according to law. The only way to stop crime is to be tough about it. If we go easy, we’ll 

lose the support of the people. This is what we mean by strengthening the people’s 

democratic dictatorship.”
87

 With the gradual repudiation of the orthodox theory of the class 

struggle, the maintenance of stability and economic development became the most 

important political issues for Deng and even for his successors. The nature of punishment 

was also gradually released from the confines of the class dictatorship theory, but its 

dictatorial nature has not, in fact, been changed because its theoretical basis, the political 

regime which it serves and the social and interest structures which it responds to have not 

been substantially changed, and this essential nature still shows through in unexpected 

ways and places.  

With the death of Deng Xiaoping in 1997, China arrived at “a collective leadership model 

with Chinese characteristics”,
88

 in which the leaders are expected to “maintain a balanced 

and cooperative leadership style, but play decisive leadership roles within their own 

portfolios.”
89

 In this leadership structure, although there are no authoritative political 
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leaders, like Mao Zedong and Deng Xiaoping in the paternalistic authoritarian regime, 
90

 

we still can understand their views on criminal punishment from their speeches and 

political documents. In the post-Deng era, China’s leadership is still facing two important 

problems, which are same as in the Deng era, i.e., maintaining stability and developing the 

economy. Consequently, Deng’s successors adhere to a policy in which “the overriding 

need is for stability” and use the criminal law to protect the development of the economy.  

Since Jiang Zemin, the theory of class struggle has been completely absent from the 

political language system, but Jiang - Deng’s successor - still emphasized the dictatorial 

nature of punishment, just as Deng Xiaoping did. In 1998, for serious smuggling and 

related criminal activities, Jiang stated that,  

“The smuggling crimes and corruption crimes have already eroded into the organs 

of the people’s democratic dictatorship... The people’s democratic dictatorship 

must be managed well; if there are some problems with it, the Party and the country 

will be destroyed. The political-legal organs are the competent bodies of the 

people’s democratic dictatorship, and they are the barrel of a gun and knife handle 

which is held by the Party and the people. ... What does the people’s democratic 

dictatorship do? Its chief task is to punish all kinds of criminals and punish all the 

hostile force and saboteurs who commit behaviors which damage the state, society 

and the people’s interests.”
91

  

When the public security situation became worse and worse in 2001,
92

 Jiang stated that the 

issue of public security is not only an important social problem, but also a critical political 
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problem, claiming that the people’s democratic dictatorship would not work if political and 

judicial staff have relationships with criminals, and that as a consequence the socialist state 

power would be changed.
93

 Subsequently, the whole country launched the third round of 

the “Strike Hard” campaign in 2001. To a great extent, Jiang Zemin inherited and extended 

Mao’s and Deng’s views on punishment as an instrument of dictatorship, under which, “the 

offense is not the behavior that damages the victim's rights and interest at all, but rather the 

individual is against the ruling class.”
94

 In this case, the dictatorship instrument of 

punishment is frequently emphasized, and it becomes further embedded in judicial practice 

when the social and ruling order deviates from the expectations of the ruling class.  

Post-Jiang, China entered the Hu Jintao era (from 2002 to 2012) and the Xi Jinping era 

(from 2012 to date). In the Hu and Xi eras, with the development of the economy, China’s 

political formation has become a responsive one. The most important feature is that the 

economy drives policy, and policy frequently responds to the ever-growing requirements of 

society, and consequently, society and the body politic, power and rights, are balanced.
95

 

This is caused by the fact that political authority, which was created by paternalistic 

authoritarianism, has sharply decreased, while populism has risen dramatically.
96

 

Meanwhile, an empirical study shows that the number and the intensity of cases involving 

social conflicts has dramatically increased since 1990, from  14.15 million cases in 1990 to 

34.02 million in 2010, a 4.5% average annual growth; despite this, “the number of the 

‘contradictions between ourselves and the enemy’ is very few.”
97

 In accordance with these 
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social changes, the CPC has changed its ideological language from “the state ruling (国家

统治)” to “political governance（政治治理）”.
98

 The former expression emphasizes that 

power runs in one direction, i.e., from above to below; however, the latter requires that 

power should operate interactively between the government and the citizens.
99

 As regards 

criminal legislation, the former concept encourages the rule of the state as its legislative 

standard, and so punishment is always considered an instrument of dictatorship; in contrast, 

the latter encourages political governance as its standard and is based on the principle of 

legality. As a result, it has to consider the social and legal effects of punishment. For 

example, the Decision concerning Some Major Questions in Comprehensively Moving 

Governing the Country According to the Law Forward requires that the authorities “strive 

to make the people feel fairness and justice in every judicial case.”
100

 “In a society of 

benefit priority,”
101

 the dictatorship instrument of punishment has been gradually weakened 

under the influence of the ideology of political governance, but its conciliatory political aim 

has acquired value, as can be seen, for example, in the criminal reconciliation system 

established in China in recent years, which is known as the new punishment reform.
102

 

With the development of the internet and the “we media”, public opinion has a great impact 
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on the use of punishments,
103

 and thus the authorities have to balance the legal effect and 

public opinion when using punishment, because “the public pay attention to social 

problems which lie behind the individual case, and which  are beyond the issues of the facts 

and the application of the law in that case; and they hope the current social problems, such 

as the social structure, can, to a great extent, be solved by the judiciary in individual 

cases.”
104

 Therefore, the dictatorship instrument of punishment is greatly weakened. 

Consequently, Hu and Xi have not directly stated the nature of criminal punishment or 

directly emphasized the instrument of the democratic dictatorships as Deng and Jiang did, 

and they have actually weakened the official expression of the dictatorship nature of 

punishment by formulating the SOD launched by Hu, and the Decision on Comprehensively 

Moving Governing the Country According to the Law Forward (DCM-ALF), launched by 

Xi. According to the SOD, Hu attempted to create a “harmonious society”. “Both of them 

take ‘the people-first and fairness and justice’ as their value aims.”
105

 In accordance with 

these aims, punishment is required to protect human rights, which is also a constitutional 

obligation since respecting and protecting human rights was included in the Constitution in 

2004, and is fairly and justly applied. As a result, the criminal policy of “balancing leniency 

and severity” was launched in 2006. According to DCM-ALF, Xi is attempting to build a 

socialist country under the rule of law, under which punishment is required to be fairer and 

more just, so that “the people feel fairness and justice in every judicial case.” However, we 

have to point out that the dictatorship nature of punishment will not be repudiated and, in 

fact, has taken a new course, because the political regime and the ideology have not 

changed in the one-party state. In addition, “when facing the challenges caused by the 

                                                           
 
103

 徐光华 [XU Ganghua], 《个案类型特征视阈下的刑事司法与民意——以 2005至 2014年 130个影响

性刑事案件为研究范本》[Criminal Justice and Public Opinion from the Perspective of the Type-features of 

Individual Cases: Taking 130 Criminal Cases Having Great Impact from 2005 to 2014 As the Study 

Example], 法律科学（西北政法大学学报）[ Science of Law (Journal of Northwest University of Political 

Science and Law)] 2015, No.5, 30.  
104

 Ibid. 
105

 黄凯峰 [HUANG Kaifeng], 《关于改革开放以来意识形态建设的几点认识》[Some Understandings of 

the Developments of Ideology since the Reform and Opening-up], available at: 中国社会科学网[Chinese 

Social Science Net]<http://www.cssn.cn/ddzg/ddzg_ldjs/ddzg_wh/201105/t20110514_812709.shtml>. (Last 

visited: March 19
th

, 2017). 



32 
 

social transformation, China has to ease the internal social pressures through political 

governance, and ease the various risks of social transformation; consequently, the criminal 

legislation will be gradually shifted to policy aims and its policy effect will be legislatively 

emphasized.”
106

 For example, drunk driving and refusing to pay labor remuneration were 

newly criminalized by the Eighth Amendment.
107

 The criminalization of these two 

behaviors does, to a great extent, respond to public requirements and policy demands.
108

 In 

judicial practice, Hu “inherited and extended Deng Xiaoping’s and Jiang Zemin’s thoughts 

on “cracking seriously down on crimes”.
109

 For example, China launched the fourth and 

fifth rounds of the “strike hard” campaign in 2004 and 2010, respectively.  Because of the 

serious terrorism crimes which took place in 2014, China officially launched the “people’s 

war on terror” in May 2014, after Xi visited Xinjiang Province in China.
110

 All in all, even 

though the dictatorship nature of punishment has gradually weakened since Hu, it has not 

disappeared and it will emerge in a new form in the context of building a state under the 

socialist rule of law.  

2.2. The purpose of criminal punishment 
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“Regarding what the penal purposes should be for China, those scholars studying criminal 

law have already debated for a long time and formed more than 10 opinions, but they have 

not reached a consensus to date.”
111

 Among these debates, however, most scholars’ 

arguments are trapped within three main perspectives, i.e., retributivism, prevention, and 

eclecticism.
112

 However, these arguments are mainly on the level of “subjective 

requirements” – i.e. what the purpose of the criminal punishment “should be”, which is a 

kind of ideal value pursuit -, rather than the "objective facts" – what the purpose is “in fact”. 

Therefore, this dissertation will analyse and explore the actual purpose of punishment by 

analysing the punishment structure stipulated in the present criminal law. In fact, criminal 

punishment in China always takes retributivism as its purpose, which will be explored by 

analysing the present punishment structure in the following sections. 

2.2.1. The retention of the death penalty 

The existence of the death penalty, which includes immediate execution and the death 

penalty with a reprieve, is a significant factor which reflects a retributivist approach, 

because this approach “has traditionally furnished arguments in favor of the death 

penalty.”
113

 At present, there are 46 crimes punishable by death under the present Criminal 

Law of China, mainly involving crimes of endangering national security (7 crimes 

punishable by death), crimes of endangering public security (14 crimes), crimes of 

infringing upon citizens’ personal and democratic rights (5 crimes), and crimes involving 
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breaches of duty among service personnel (10 crimes).
114

 Regarding retention of the death 

penalty, one of the vice presidents of the Supreme People’s Court (hereiinafter: SPC) has 

pointed out that the degree of the public’s ideological understanding is one important 

reason for retention.
115

 In fact, the distribution of the death penalty confirms her statement, 

since 11 crimes - accounting for 23.9% of a total of 46 crimes punishable by death - take 

the lethal consequence, i.e., causing the victim or another person to die, as a circumstance 

for applying the death penalty. This, to a great extent, reveals the deep  influence of the 

traditional culture and the lex talionis - “an eye for an eye, a life for a life” – approach, 

which has a long-established tradition among Chinese people,
116

 especially among the 

deceased's family members. For example, the father of Xu Yuyu - who died of cardiogenic 

shock because she was distraught at being the victim of phone fraud - said he did not want 

the compensation money if the perpetrators were sentenced to death;
117

 in the case of Lin 

Senhao, who poisoned his roommate, the victim’s father, Huang Guoqiang, said that he 

would launch a counter-appeal if the perpetrator was not sentenced to death.
118

 To a great 

extent, the traditional ethical conception of the equivalent value of separate lives and the 

concept of “atoning for the offender’s sin with life” are considered by many Chinese people 

as a justifiable basis for favoring the death penalty. However, the death penalty for the 

crimes of endangering national security has an obvious retaliatory and punishment nature, 
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and strongly reflects the dictatorship nature of the punishment. This is because crimes of 

endangering national security - which aims to “protect state sovereignty, territorial integrity, 

and consolidate state power”,
119

 are, to a great extent, illegal on the basis of political 

concerns, and because acting against these crimes “is a significant measure to suppress the 

political opponents who are involved in political and factional struggle, particularly to 

suppress people who criticize the government.”
120

 In addition, another significant element 

which shows that China’s death penalty has an obviously retributory character is that the 

death penalty is an absolutely determined statutory punishment, i.e. there is only one 

punishment measure without any other alternative punishment for the judge to consider 

under certain circumstances,
121

 and for 4 crimes under special circumstances.
122

 Under the 

special circumstances provided by the criminal law, the judge does not have any choice but 

to apply the death penalty when passing sentence, this is “typically retributive 

legislation.”
123

  

2.2.2. Combined punishments involving a fine and other principal 

punishments  
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As one of the supplementary punishments, a fine can be imposed independently, but also as 

a supplement to the other principal punishments, such as the death penalty, life 

imprisonment, fixed-term imprisonment and so on. In the present Criminal Law, there are 

214 crimes,
124

 accounting for 45.7% of a total of 468 crimes,
125

 for which a fine shall be 

supplementarily imposed with other principal punishments, and 7 crimes,
126

 accounting for 

1.5 %, for which a fine may be supplementarily imposed with other principal punishments, 

and 170 crimes,
127

 accounting for 36.3 %, for which a fine can be independently imposed, 

mostly on an entity (legal person), which amounts to around 159 crimes, accounting for 

93.5% of a total of 170 crimes. Consequently, the fine is mostly used supplementarily with 

other principal punishments and can be independently imposed on a natural person for only 

a few crimes, (around 11 in total). In this case, adding a fine increases the severity of the 

principal punishment and constitutes a double punishment. Considering the crime of 

counterfeiting or duplicating tickets as an example, this is a crime committed for profit, and 

the perpetrator shall generally be sentenced to fixed-term imprisonment of not more than 

two years, criminal detention or public surveillance, and shall also, or shall only, be 

required to pay a fine equal to not less than the value of the tickets, but not more than five 

times their value.
128

 However, in practice, counterfeiting tickets is an illegal activity which 

is normally resolved by confiscation, and any illegal benefits from these tickets are 

recovered; in this case, if the offender is given a fixed-term imprisonment and a fine, this 

will increase the severity of the principal punishment and constitute a double punishment, 

i.e. by depriving him or her of property rights and the right to freedom. For example, in the 

case of Huang Guangyu, the culprit was convicted of committing an illegal act in a 

business operation, the crime of insider trading and crime of offering bribes to an 

organization and sentenced to 14 years imprisonment and fined 600 million CNY (Chinese 
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Yuan); he also had personal property of 200 million CNY confiscated.
129

 Obviously, this 

double punishment is not conducive to the offender’s rehabilitation. In addition, for many 

crimes, the Criminal Law does not provide any limit to the fine but provides that the 

amount of the fine shall depend on the circumstances of the offence,
130

 and, obviously, this 

has tended to increase the degree of severity of the punishment and violates the principle of 

legality, and it is also simply the result of the legislator’s idea of severe punishment.
131

 In 

this case, an unlimited fine will result in different punishments being given to different 

offenders according to different circumstances and different economic situations. This “will 

easily result in unjust sentencing, and it also reveals the systemic character of pure 

retribution without any idea of prevention”. Furthermore, according to Article 53, there is 

no deadline for the payment of the fine if a person is not able to pay it in full.
132

 In fact, it is 

“contrary to the contemporary criminal concept of ‘rejecting indeterminate sentence’”,
133

 

and it has an obvious character of retribution. 

2.2.3. LWOR for the crime of embezzlement and bribery 
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Life imprisonment without possibility of release (LWOR) is a new method of 

punishment
134

 provided by the Ninth Amendment in 2015, in which Article 44 provides 

that, “when imposing the death penalty with reprieve on a convict, the people’s court may 

simultaneously decide to impose life imprisonment without parole or commutation on the 

convict after the death penalty commuted to the life imprisonment.”
135

 LWOR is only for 

the serious crime of embezzlement and bribery, when the cumulative amount involved is 

especially large, and causes especially heavy losses to the interests of the state and the 

people.
136

 In fact, LWOR was provided following the request to “aggravate the criminal 

punishment for corruption crime” made during the Third Plenary Session of the 18
th

 

National Congress of the Communist Party of China,
137

  and it takes the death penalty with 

reprieve as the applicable condition, and thus cannot be independently used, like the death 

penalty, fixed-term imprisonment, criminal detention and public surveillance. So far, three 

offenders have been sentenced to LWOR after their death penalty sentences were 

commuted with reprieve to life imprisonment, in three different cases. In such a political 

context, with its obviously punitive character, LWOR carries high expectations as regards 

punishing corruption crimes. However, if the death penalty is still retained, establishing 

LWOR as a punishment only increases the tendency towards retributivism. LWOR, as 

Professor Jason Iuliano pointed out after analyzing lifers’ comments on their experiences in 

prison, “is viewed as a slow, torturous death sentence that is far worse than the traditional 

death penalty”
138

. As for China’s LWOR, on the basis of its applicable preconditions, one 

Chinese scholar has pointed out that “LWOR seems by its nature like the death penalty, and 
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is a method of the death penalty with reprieve.”
139

 Stipulating LWOR for corruption crimes 

makes no sense in preventing corruption crimes, but is, in fact, simply the result of 

retributivism and also violates human rights. 

2.2.4. A heavier penalty for a recidivist 

According to Article 65 of the current Criminal Law, a recidivist is a convict who was 

sentenced to fixed-term imprisonment or a heavier penalty, and who, within five years of 

finishing serving his or her sentence or being pardoned,
 
commits a crime again, for which a 

fixed-term imprisonment or a heavier penalty shall be given,
140

 or a convict, who has 

committed a crime involving the endangering of national security, terrorist activities or 

organized crime of a gangland nature, and then committed any these crimes again at any 

time after he or she has finished serving his or her sentence or has been pardoned.
141

 The 

former case is known as general recidivism; the latter special recidivism. Recidivists shall 

not be granted probation 
142

 and shall be given a heavier penalty unless it is a negligible 

crime, or if he or she commits the crime under the age of 18.
143

 For the justifiable basis for 

“a heavier penalty for a recidivist”, some Chinese scholars “are inclined to take 

utilitarianism as its legitimate ground”,
144

 and argue that a recidivist should receive a 

heavier punishment because of the threat he or she represents, which is reflected in the 

criminal circumstances;
145

 however, some scholars criticize this, arguing that if we take 
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utilitarianism as a legitimate ground, this will lead to the possibility of destroying social 

justice and violating human rights because the punishment for the recidivist will be 

discretionary and heavier punishments will be imposed without limits.
146

 Therefore, they 

argue that “the recidivism system should preferentially take retributivism as its theoretical 

basis,”
147

 and point out that the heavier punishment given to a recidivist shall be on the 

basis of the harmful consequences caused by the criminal behavior rather than the 

offender’s personal dangerousness,
148

 and they also argue that utilitarianism could be taken 

as the basis of the punishment purpose of the recidivist system.
149

  

However, no matter what the basis for “a heavier punishment for a recidivist” should be, “a 

heavier punishment for a recidivist” system is, undeniably, based on the fact that the 

previous criminal behavior and its punishment are taken as important grounds for 

aggravating the punishment for the subsequent crime, and thus the same crime and 

behavior are reassessed repeatedly. This “obviously violates the principle of prohibiting 

repetitive assessment.”
150

 Consequently, the legitimacy of “a heavier punishment for a 

recidivist” is seriously challenged. This is especially so  for special recidivism, because 

there is no time limitation on establishing what constitutes a recidivist, and he or she shall 

be punished as a recidivist at any time for the special crimes provided by Article 66. 
151

 On 

this ground, the punitive function of “a heavier punishment for a recidivist” has far more 

emphasis than that of prevention.  

2.3. A political requirement of penalty discretion: unifying the legal effect 

and the social effect 
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The establishment and legislation of criminal punishment, have, to a great extent, already 

been brought together with the value propositions of punishment by the state ruler, 

legislator, and the public. As an important method for transferring these value propositions 

into individual cases, punishment decisions should be reached by strictly applying the rules 

and principles provided in the Criminal Law and its relevant judicial interpretations so as to 

realize them and their penal purposes within legal bounds, so that the legal effects of the 

punishment decision are realised, i.e. decisions “refer [back] to the results which are 

generated by the judge sentencing the convict and which are in line with the penal purpose, 

and which chiefly includes the punishment’s special protection, general protection and the 

effect of realizing fairness.”
152

 However, in the content of China’s judicial practice, 

punishment decisions must carry a political responsibility, unifying the legal effect and the 

social effect, “which is considered an important judicial policy.”
153

 The social effect of 

punishment decisions refers to the results achieved beyond the legal effect, and it chiefly 

includes whether the sentence is accepted by the public or not, whether the stability of the 

social order is maintained, or not, whether or not the sentence satisfies both parties 

concerned, whether or not the sentence is in harmony with the current political and 

economic situation, etc..
154

 Considering China’s reality, which is that politics leads the rule 

of law rather than being limited by the latter, most judicial personnel and some scholars 

favor this judicial policy, unifying the legal effect and the social effect; however, some 

scholars criticize it as “being a kind of expediently practical instrument rather than a self-

consciously, autonomously judicial choice”;
155

 some scholars even criticize that “it leads 

the judge into a dilemma when he or she sentences, and it may also violate the spirit of the 
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rule of law and the judging principle.”
156

 This dissertation agrees with the critics’ 

arguments and intends to analyze the causes and the risks of this judicial policy of unifying 

the social effect and legal effect. 

2.3.1. The rise and causes of “unifying the social effect and the legal 

effect” 

The principle of “unifying the social and legal effect” was firstly put forward by the SPC’s 

meeting to discuss civil trials in 1999. In this meeting, the SPC required that all the civil 

trials should pay attention to the social effect.
157

 Following this,  the then Vice-president of 

the SPC, Li Guoguang, published a paper and pointed out that “upholding ‘unifying the 

legal effect and social effect’ is an elementary trial requirement with Chinese characteristics, 

and it is also a concentrated reflection of emphasising political awareness, and an important 

standard of the quality of [the] handling [of] the case.”
158

 Since then, it has becme an 

important guiding ideology and a judicial policy for all trials, including criminal trials. 
159

 

A famous case can be taken as an example to demonstrate the results of this policy -  the 

Liu Yong Case, which occurred in Shen Yang City in 2002 and 2003. On April 17, 2002, 

the convict, Liu, was sentenced by the Immediate People’s Court of Tie Ling City to 
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immediate execution for murder and other crimes.
160

 On August 15, 2002, the Higher 

People’s Court of Liu Ning Province, which was the location of the second and the final 

trial, changed the first sentence to the death penalty with a reprieve because there were 

circumstances involving confession by torture. Many famous Chinese criminal law 

professors agreed with and supported this second sentence.
161

 However, the public was not 

satisfied by the second judgment and deemed it unjust, and they expressed their 

dissatisfaction and anger on the internet, in newspapers, and in other public media. Finally, 

the SPC arraigned the case and sentenced the convict to immediate execution.
162

 The public 

was satisfied with the SPC’s final judgment, but most rational jurists were very 

disappointed and concerned about the rule of law in China; for example, some scholars 

pointed out that everything that “happened with the case of Liu Yong [is] the chaotic 

phenomena of the rule of law”;
163

 some scholars criticized the SPC’s final judgment, saying 

that, “it will make the people who have infinite faith in criminal clauses and rules feel 

shocked and angry.”
164

 However, the policy of unifying the legal effect and social effect 
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was not challenged but continued to be emphasized. In 2006, in the political context of 

“constructing a harmonious society”, the then CPC’s Secretary of the Central Political and 

Legal Affairs Commission (中共中央政法委 , hereinafter: CPLAC), Luo Gan, clearly 

pointed out the need to, “firmly establish a consciousness that political and legal work 

serves the Party and the nation, and to always adhere to the unity of the legal effect and the 

social effect, and resolutely overcome and effectively prevent a tendency to a simple 

professional view.”
165

 Based on this requirement, this kind of judicial activism with 

Chinese characteristics, which “is mainly aimed to adapt to the Chinese reality, to respond 

to the changes of the age, to meet the requirements of society, and to answer the political 

call of the Party”,
166

 is advocated as the judicial philosophy. It also creates a phenomenon 

in which “the understanding of the law and its application conducted by the judge is beyond 

the law’s actual words rather than [being based on] the laws’ ‘linguistic meaning’, and it 

seems that the law has come back to the situation that it is only a reference for handling 

affairs”;
167

 This also has a very negative impact on the authority of the legal text,
168

 and 

thus judicial authority is widely queried and diminished. This is especially so, given the 

political requirement to “ensure that the people are satisfied with equality and justice in 

every court verdict”.
169

 In the political context of “the Party’s Mass Line”,
170

 the social 
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effect tends to be incorrectly considered to be equivalent to social equality and justice, and 

assumes that the people are satisfied with these standards. Consequently, the social effect is 

widely given the first priority and is even excessively emphasized and misused. As a result, 

some judges argue that “strictly applying the law in accordance with the legal rules is nor 

certain to reflect equality and justice because the law itself has certain defects, but the 

purpose of the law is difficult to realize if the social effect is not given any attention.”
171

 

Meanwhile, public concerns and debate regarding the case is always deemed by the judge 

to be an important factor when considering the social harm caused by the crime, which is a 

significant element of the sentence. Consequently, sentences for the same crime in the same 

case vary widely before and after the case has been reported by the media, as occurred, for 

example, with the case of Xu Ting. Xu was sentenced to life imprisonment for the crime of 

larceny in the first trial, but in the second trial, after the case was reported in the media, he 

was sentenced to a fixed-term imprisonment of 5 years for the same crimes.
172

 The unity of 

the legal effect and the social effect is especially emphasized by the SPC for murder, 

intentional injury and crimes of a gangland nature. The SPC provides that for these kinds of 

crimes, when the judge deals with them strictly according to the law, they shall fully 

consider whether or not the end result of the process is supported by the public and 

maintains stability … and whether or not it is beneficial in reducing social confrontation, 
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promoting social harmony and achieving a better social effect.
173

 Even though the priority 

of the social effect is not obviously stated, it has always been considered more important 

than the legal effect when the case concerns the public, until the recent case of Yu Huan, 

who was sentenced to life imprisonment for murder and intentional injury at the first 

trial.
174

 Since it was reported by the media, the Supreme People’s Procuratorate (hereinafter: 

SPP) and Shan Dong local judicial authorities attached great significance to this case, and 

now the relevant authorities are reviewing it. On April 5, 2017 the SPC’s Vice-president, 

Shen Deyong, delivered a speech on the case and emphasized that, “when trying to achieve 

the unity of “the two effects”, we have to uphold the priority of the legal effect, and must 

not unilaterally pursue the social effect at all costs [to the detriment] of the legal effect.”
175

 

This speech, to a great extent, rectifies the previous view on the unity of the two effects and 

restores the legal effect to the place it deserves.  

2.3.2. The risks and correction of the unity of the legal effect and the 

social effect in punishment desicions 

For a long time, the policy of unifying the legal effect and the social effect has placed 

judges in an embarrassing dilemma. That is to say, if the judge strictly complies with the 

letter of the law to make a decision on punishment, this will not be accepted by the public 

and the judge will be deemed a mechanical device or a “slot machine of the law”; if, 

however, the judge pays more attention to the aims of the law, to common social values, 
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and to public expectations and claims and to other considerations beyond the limits of the 

law, the judge will be criticized and deemed to have perverted the law.
176

 Faced with this 

dilemma, most judges tend to take the social effect as the priority, because they are 

expected to have political consciousness, overall awareness, and responsibility,
177

 and they 

have to take political responsibility for the maintenance of stability. This is also due to the 

long-term instrumental effects of the punishment, which have been explained in the second 

section. Regarding this, some scholars have pointed out that “the substance of thinking 

about the unity of these two effects [concerns the questions of] ‘being in power for whom; 

and implementing the law for whom’”
178

 Under political pressure to maintain stability and 

reduce the number of complaints and requests (上访、信访), 
179

 the judge may make a 

decision on punishment beyond the sentencing rules in order to forestall any potential 

trouble, and to cater to political requirements.
180

 This is especially true with the policy of 

“strike hard”, where judges may also impose heavier punishments on the convict than in 
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asked by the SPC to review the sentence, and he was finally sentenced to immediate execution in the third 

judgment. See 李 昌 奎 案  [LI Changkui An] [The Case of Li Changkui], available at: 

<http://baike.so.com/doc/5430314-5668573.html>. (Last visited: May 31th, 2017); 李昌奎 [LI Changkui] 

(2010) 昭中刑一初字第 52号 [(2010) Zhao intermediate Criminal Court First Trial. No.52; (2010) 云高法

终字第 1314号 [(2010 Yun High Court Second Trial No.1314).   
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normal circumstances.
181

 The legal effect yields to the social effect which results in an 

inappropriate inbalance in the sentences, and thus the authority of the law is damaged and 

challenged.  

A speech delivered by the Vice-president of the SPC, Shen Deyong, attempts to change 

previous practice, i.e to make the legal effect the priority, which is a kind of judicial 

process respecting the authority of the law and “reflects that judicial practice is limited by 

legislation and the principle of independent adjudication.”
182

 To make the legal effect the 

priority is, to a great extent, a kind of correction of punishment instrumentalism, and also 

an important measure in policy to prevent extreme sentence deviation, as well as making 

judges understand and evaluate sentencing by referring back to the legal framework. It also 

means sentencing can be foreseeable and certain, as well as preventing the tyranny of 

conviction and sentencing carried out in the name of the social effect, because “the social 

effect … is based on imaginary conjecture, and lacks empirical facts, [which means] we 

cannot exactly know the social effects.”
183

 Therefore, China needs to clarify the rules 

regarding punishment decsions, such as implementing the standardization of sentences, i.e 

creating sentencing guidelines. 
184

  Furthermore, the legislature and the judicial authorities 

should refine the provisions of the Criminal Law regarding legislative or judicial 

interpretations; and judges should clearly state the reasons for the sentence in their 

judgment. This is because in China, in most criminal judgments, the reasons for the 

sentencing and the reasoning procedures themselves are very simple, and some even lack 

any kind of explanation of social harm and the responsibility attached to the crime.
185

 In 
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this way the judge can be prevented from emphasizing the social effect in the name of 

social harm.   

2.4. De facto: the problems of the justice of penalty discretion and its 

solutions 

The criminal law and criminal norms affect citizens’ life and freedom in the most forceful 

way. By creating criminal norms, the state imposes the most severe and rigorous sanctions 

on citizens. Imposing criminal sanctions (imprisonment, forfeiture, etc.) by which the state 

constrains its citizens’ freedom or takes their property always has to be justified. In modern 

constitutional democracies criminal procedure and criminal legislation are required to be 

subject to constitutional principles and they only can function within the framework of 

human rights. In the European legal culture, the European Convention on Human Rights 

(hereinafter: ECHR) declares: “No one shall be subjected to torture or to inhuman or 

degrading treatment or punishment”
186

 and “No one shall be held guilty of any criminal 

offence on account of any act or omission which did not constitute a criminal offence under 

national or international law at the time when it was committed. Nor shall a heavier penalty 

be imposed than the one that was applicable at the time the criminal offence was 

committed.”
187 2

 The fundamental principles of criminal justice – e.g. legality, nullum 

crimen and nulla poena sine lege, proportionality of punishments, etc. – are the most 

important legal guarantees against arbitrary power of the state. These principles demand 

accessibility, predictability and legal certainty in criminal legal practice. 

The fundamental principles of criminal law do not apply only to the legislator enacting 

criminal statutes but also to judges when they decide criminal cases. Judges are required to 

justify their decisions in every case. This requirement includes highlighting the relevant 

legal and factual basis of the decisions and throwing light on the arguments that led the 

judge to inflict a particular punishment on an offender. Although judges – when 
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interpreting criminal statutes – are required to adhere to the text of criminal norms
188

 and 

they are bound by the law, they have a relatively broad discretionary power when deciding 

the proper amount of punishment. This does not entail the possibility that judges have the 

power to determine any type and amount of punishment in a particular case. Punishments 

should be proportional to the harm caused by the criminal conduct and to the level of 

culpability that characterized the offender’s mind when s/he committed the crime. Judges 

have to be able to justify their decisions regarding the sentences they determine as the right 

legal answer to criminal conduct.
189

 In this dissertation I will concentrate on the problem of 

justifying judicial decisions concerning the infliction of penalties on offenders. My analysis 

will focus on the problems of justifying sentences imposed by criminal judges in Chinese 

judicial practice. I contend that these problems relating to justification undermine the 

rightfulness of the decisions. 

In China, the justice of sentencing decisions has always been questioned by the whole of 

society in recent years. One notable feature of unjust sentencing in judicial practice is the 

inconsistency in the results of sentences, namely, different judges determine different 

penalties for crimes that have been committed under similar circumstances.
190

 Because of 

this very serious problem of injustice, the judicial authorities in China, for the sake of 

ensuring impartial sentencing, have embarked upon a bottom-up judicial reform of the 

practice of sentencing. However, the problems of how to promote the judicial reform of 

sentencing in China, and which conception of justice – the formal or the substantial 

conception of justice or both of them – the judicial reform wishes to pursue have always 

been debated by theorists and practitioners. 
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Based on the above-mentioned problems and in order to analyze the problems of sentencing 

justly in China, this dissertation plans to explore the limitations of reasoning behind 

particular sentences and to study the external and internal factors which affect the 

justification of sentences determined by judges. After that, this dissertation will take the 

conceptions of justice into consideration. Finally, this dissertation will attempt to find the 

solutions that are able to guarantee that judges will sentence justly under the guidance of 

the conception of justice, which should be pursued by the judicial reform in China. 

2.4.1. The limitations of deductive reasoning in the sentencing 

Although a lot of guiding cases have been issued recently by the SPC, they do not serve as 

the legal basis of sentencing, but only as a reference guide for the judges. The Criminal 

Law and its judicial interpretations in China, actually, are the primary legal grounds for the 

judges to justify particular sentences. So, the basic model of reasoning behind the infliction 

of sentences in China is determined by the legal system. This is, and can only be deductive 

reasoning. In other words, the basic paradigm of the reasoning style in China can be 

described as the following. Firstly, judges have to find the sentencing rules which can be 

applied to the individual case from the relevant sentencing laws and regulations, and then 

they have to interpret them. This will serve as the major premise of reasoning. After this, 

the judges have to establish the facts of the case, which will serve as the minor premise of 

reasoning. Finally, they have to deduct the results according to the process of deductive 

reasoning. 

According to the legal culture, China’s judges cannot deviate from the model of reasoning 

used in the determination of sentences. This is the so-called deductive legal reasoning. 

However, it is inevitable that this model of reasoning has its own inherent limitations in 

judicial applications of law, and these limitations figure in the reasoning process. 

 

2.4.1.1. Problems of interpreting the abstract terms of sentencing laws 

and regulations 
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The sentencing laws and regulations are the major premise and the vital basis of the 

reasoning which underlies sentencing decisions in judicial practice. If they are 

inappropriately interpreted the justice of sentencing results would be significantly violated. 

The sentencing laws and regulations, which are all formed in a very abstract way, are 

totally determined by a series of legal concepts and other legal elements. That is why it is a 

relatively complicated process to interpret legal concepts and apply them to facts. These 

interpretations depend mostly on the judges’ knowledge, experience and their intuition. As 

Jaques Ghestin and Gilles Goubeaux state “the choice of premises, to a great extent, 

depends on the judges’ intuitions, and it would make the reasoning result become 

uncertain”.
191

 

During the sentencing process, different interpretations of sentencing laws and regulations 

differently influence the judges to choose the basic line and level of severity of the penalty. 

For example, if judges make different interpretations of the concept and extension of 

“banking institution” in the provision of “robbing a bank or any other banking institution”, 

they will have different choices between the sentencing margin of the fixed-term 

imprisonment of not less than three years but no more than five years and of the fixed-term 

imprisonment of not less than ten years but not more than twelve years. 

In judicial practice, although there are many judicial interpretations and the Guiding 

Opinions of the People’s Court for Sentencing on Trial [hereinafter: the Sentencing Guide 

(on trial)]
192

 made by the SPC and regional high courts, they cannot make an exhaustive 

list of the legal concepts and legal elements, and they even have to use more obscure 

concepts to make clear the original concepts.
193

  For instance, the term “general” in the 

sentence “circumstances of crime and its results are general” makes difficult for a judge to 
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give it a clear meaning. So, it is becoming increasingly important whether or not the 

connotation and denotation of the concept are able to contain the legally relevant facts of 

sentencing in an individual case. 

Even if these legal concepts and elements, as well as the useless, obscure and abstruse 

components were excluded judges still have to use a set of special professional 

vocabularies to interpret the laws and regulations. If they use everyday expressions, these 

expressions have to be given a correct meaning. However, this may not always be possible. 

So, in interpreting statutes, the supplementary and benefit equilibrium of the legal 

provisions and extra judicial factors are very important impact factors and grounds which 

influence the judge to interpret the sentencing provisions which serve as the major premise. 

These factors and grounds usually also lead different judges to give different 

interpretations. The consequence of this is that the sentencing results will be different as 

well. Sometimes judges inflict an abnormally lenient or abnormally severe punishment on 

the offenders. According to the analysis of some complex cases, there are still relatively 

many cases in which sentencing results differ from each other due to the different 

interpretation of sentencing laws and regulations. This is the main reason for the public to 

question the justice of the sentencing result. 

2.4.1.2. Difficulties in identifying the legally relevant facts 

The facts related to the sentencing in an individual case, which serve as the minor premise 

of reasoning, cannot be solely described by using ordinary vocabulary. When ordinary 

terms are used to describe the facts of the case they have to get special legal characteristics. 

It, thus, is far more important to identify the legally relevant facts which are related to the 

sentencing decision. The concepts and elements of the sentencing laws and regulations are 

specified and listed exhaustively by judicial practice and the sentencing guidance. But, the 

actual facts, which are related to the case, are not always consistent with legal concepts and 

provisions, so there have been always discussions about whether or not to apply the legal 

concepts to the facts of the case. 

For example, in a robbery case, the fact that an offender broke into a property which served 
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both as a place of residence and the site of a business operation can cause difficulties in 

interpretation. The question is whether the offender could be convicted according to the 

provision “intruding into another person’s residence to rob” provided by the Article 263 of 

the Criminal Law.
194

 

Concerning this, some people believe that the fact that the offender broke into a house at 

“business time” could be covered by the meaning of the concept of “housebreaking”, 

namely the offender having intruded into another person’s residence to rob. But some 

people think that the right interpretation could depend on the time: when the offender 

stepped into the property during the period of business, this should have been qualified as a 

public place, and thus it could not be interpreted as “housebreaking.” However, they say, if 

the offender entered the place and robbed outside of business hours, he or she could be 

convicted as a person who “has intruded into another person’s residence to rob”. Thus, due 

to the legal terminology and its expression, it is extremely difficult to identify the legal 

facts in judicial practice. This leads to a very incoherent sentencing system in judicial 

practice. 

2.4.1.3. Problems of deductive reasoning 

Deductive reasoning is a process by which the judge deduces a conclusion from a certain 

major premise and a minor premise. In a legal system which is based mostly on the 

legislated law legal decisions are inferred from the laws and regulations which serve as the 

major premise, and the legally relevant facts which serve as the minor premise. So, in the 

process of deductive reasoning the judges have to interpret the abstract legal concepts, 

meanwhile summarizing and extracting the specific facts related to sentencing, and then 

deciding whether or not these facts can be contained by the sentencing provisions. If the 

sentencing provision can be applied the judge can make further deductions. Subjected to 

the inherent constraints of the positive law judges cannot make law when they apply the 
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laws and regulations of sentencing, however, it is possible for them to cite the 

corresponding judicial interpretations. 

The judges evaluate the effects of the crime on society according to their personal intuition 

and then make a sentencing decision. Meanwhile, due to the highly recapitulated nature of 

the legal language, the procedures of summarizing and extracting legally relevant facts 

become simple, lacking legal reasoning and rigorous logical procedure. For these defects, 

according to the conclusion of my analysis of cases published by the SPC and regional high 

courts, in most of the criminal judgments the reasons for the sentencing results and the 

reasoning procedures are very simple, some of the decisions contain simply a short 

sentence without any reasoning, and even if judges cite the relevant provision, they 

particularly declare whether “the social harmfulness is great or not.” This serves as the 

justification of sentencing decisions, without any explanation of the meaning of social 

harmfulness and without exploring the responsibility aspects of the crime. 

2.4.1.4. Deficiencies of the legal background of sentencing 

As I stated above, the sentencing legal norms serve as the major premise of deductive 

reasoning and should be interpreted by the judges when they are sentencing. If the 

sentencing regulations are extremely abstract and they lack any corresponding 

interpretation or instruction, it would prevent judges from understanding the sentencing 

regulations. This makes the application of laws and regulations controversial, and finally it 

would lead to huge differences between the results of sentencing decisions. 

In China the reform of sentencing has been brought into effect since 2009 and the 

Sentencing Guide (on trial) has been issued by the SPC, which provides the concrete 

sentencing steps and the applicable standards of penalty for common crimes. However, it 

failed to put this reform into practice around the whole country and it has not included all 

crimes. Furthermore, there are many abstract concepts which contain value judgments, such 

as “the circumstances of crimes in general” and “the social harmfulness is not so serious”. 

To some extent, this gives much more space for the judges to make decisions, but, to a 

great extent, it also easily leads to the result that judges understand the sentencing laws and 
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regulations in a different way. The result of this practice is that the legal system cannot 

fulfill its function. 

2.4.2. The external and internal factors influencing the judicial reasoning 

of punishment decisions  

2.4.2.1. The internal factors  

The internal factors influencing the reasoning behind the determination of sentences refer to 

the factors that affect how the judge is interpreting abstract provisions, summarizing and 

extracting legally relevant facts, and deducing the results of sentencing. 

1) Personal knowledge as the background of judicial decisions. The background knowledge 

of the judge refers to educational attainment, range of knowledge and so on. The 

background of the judges’ knowledge affects the judicial decision by influencing the 

judges’ ability to perceive sentencing provisions, to identify the legally relevant facts in an 

individual case, and to deduce the sentencing result from the abstract provision, which 

serve as the major premise, and specific facts, which serve as minor premise. 

Beside the legal knowledge, which is the basis of understanding, other kinds of knowledge, 

such as basic medical knowledge, financial knowledge and so on, could be helpful for 

judges to understand the laws and regulations and to summarize sentencing facts in an 

individual case. Generally speaking, the judges who graduate from law school and become 

highly educated, as they have a scientific training in law and even did some special legal 

research, can understand the legislative intent and spirit in a more sophisticated way. Such 

training helps to guarantee that judges will choose and apply abstract laws and regulations 

correctly. 

2) The judge’s personal experience. The judicial experience of judges makes it possible for 

a judge to grasp and understand the legal provisions through the concrete judicial operation, 

and it is also an important way for the judges to know that the same hypothesis of the 

sentencing provision has different results in different cases. So, it can enable the judges to 

understand the abstract provisions and to understand that the same crime can be committed 
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in various ways. So, it can improve the judges’ ability to summarize legally relevant facts 

in an individual case, so that they can correctly apply the laws and identify the legal facts 

and then deduce a just sentence. 

However, extensive judicial experience does not necessarily enable the judges to infer just 

sentences from the statutes. One important reason for this is that having a serious attitude 

towards one’s work plays a vital role in adjudication. It is inevitable that the rich judicial 

experience is in proportion to years of work experience, which means that the longer the 

working years are, the richer the experience becomes. But it is also able to make judges 

develop a monotonic attitude towards their work, and thus, drive judges to adopt an 

indifferent, passive or perfunctory attitude. For instance, when the judge believes him- or 

herself to have rich judicial experience due to which he or she is able to grasp and 

understand the laws and regulations and the specific facts in a single case, she or he may be 

led to think that judicial decision making is simple or that arriving to a particular decision 

does not require an in-depth analysis. This attitude would easily result in unjust sentencing. 

In comparison, the judge who has less experience in judicial practice and believes that she 

or he lacks the ability to identify the laws and regulations and specific facts in an individual 

case, tends to possess a cautious and serious attitude, and deals with the case in a most 

careful manner. Thus, to a great extent, this kind of cautious judicial attitude can lead to 

sentencing decisions strictly in accordance with the law. Some researchers have explored 

this issue, and the result of the survey is that 

 “Most of the judges said that the working life had a significant influence on 

judicial decisions. If the years of judicial work experience are only few, judges are 

likely to deal with the case mechanically, they decide according to the laws and 

regulations when they are sentencing; but the judges who have a long time of work, 

they would give much more consideration to the extra judicial factors, and they do 

not sentence only according to the laws and regulations, but have to pay close 

attention to the attitude of the leaders and the public.”
195
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3) The judge’s special personal experiences. What do we mean by “special experiences”? 

For instance, if a judge or his or her family was ever violated by a criminal, or the judge 

personally saw somebody being violated by a crime, then this could have an impact on 

judicial decision making. These special experiences, to a great extent, make the judges 

personally feel some pain because of the crimes and then create resentment against the 

offender. This attitude provokes the sense of justice of the judges. 

Thus, judges are likely to resonate with the pain suffered by the victims. Because of this, 

their sense of disgust towards the crime and the offender is stimulated, which would make 

the judges understand and apply the laws and regulations with much more emotion rather 

than rationality.  

Considering the term “social harmfulness”, judges who were victims of certain crimes 

would tend to interpret this concept according to their own experience. However, judges 

who did not suffer from violation are usually confined to the legal language and decide 

according to the text of the law. In addition, regarding the summarizing and extracting facts 

in a single case, judges who have special experiences are more or less influenced by some 

emotions and thus it leads them to make inappropriate judgments. Due to these attitudes of 

judges the justice of the result can be violated. 

4) The attitude of judges to the crime itself. The attitude of judges can be influenced by not 

only the whole crime situation, but also by understanding the cause of the crime, the 

personality of the criminal and the victim of the specific crime. Generally speaking, when 

judges believe that the level of crime in their society is exceptionally high and thus needs to 

be controlled by strict punishment, they are likely to exaggerate the interpretation of social 

harmfulness of criminal behavior when they ascertain the legally relevant facts related to 

sentencing, and they are likely to apply more severe punishment when they choose and 

apply sentencing laws and regulations. 

2.4.2.2. The external factors  
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The external factors affecting the reasoning of sentencing means the extra judicial factors 

which are not part of the judges’ personality. They have an influence on judges when they 

apply the abstract sentence provision and identify the sentence factors, and deduce the 

result of sentencing. 

1) The attributes of the victim. The attributes of the victim, which have an influence on 

sentencing, include the background, social status, reasons for suffering a criminal offense 

and the victim’s attitude towards the criminal. 

Background and social status usually determines someone’s material wealth, literacy and 

reputation, which to a great extent also determines someone’s social attributes, namely, 

whether he or she is part of a vulnerable group. The members of a vulnerable group are 

inferior to other people in terms of economic and social status, literacy, etc. In China, most 

of the time, for this group of people it is difficult to settle the confronting social problems, 

and they suffer pressure from other groups. All of these would lead them to get into more 

trouble and worse circumstances. 

In criminal cases, usually, victims have already been a member of a vulnerable group and 

when they are violated by crimes their family is usually involved as well. So, this often has 

an influence on judges when they interpret the social harmfulness of the crime and then it 

also has an influence on judges when they impose a criminal sanction. In addition, the 

victim of a vulnerable group could easily receive sympathy from judges, which also would 

have an influence on judges when they make decisions. 

The reasons for suffering a violation do not only urge judges to determine the nature of 

behavior in a crime, but also influence judges when they identify the facts which are 

relevant in sentencing. These reasons could include legal factors and non-legal factors as 

well. For example, in the case of the crime of creating disturbances, if the judge finds out 

that the victim provoked the offender he will take this into consideration when convicting 

the defendant; or in the crime of causing traffic casualties the illegal behavior of the victim, 

which contributed to the traffic casualty, would also influence the judge when s/he engages 

in balancing the legal facts and makes a decision about the punishment. 

However, the reasons for suffering from a crime have both legal factors and non-legal 
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factors. The attitude of the victim to the criminal is also a significant factor that influences 

the judges when they make decisions about the right punishment. One such example is the 

case of criminal reconciliation. The Sentencing Guide (on trial) has clearly defined criminal 

reconciliation as a circumstance for lighter punishment. Furthermore, in judicial practice, 

criminal reconciliation cannot be taken as an agreement on criminal settlement, but when 

the crime took place between the relatives and neighbors, if the victim forgives the criminal 

it would also influence the judge when s/he makes a sentencing decision. 

For instance, the case of State v Hao Weidong
196

, in which Hao Weidong stole his uncle’s 

money, the SPC. reviewed this case and stated that, “Hao Weidong stole a huge amount of 

money, but it took place in a close relationship which includes a common background and 

living circumstances, and the victim, Hao Xihou, intended to forgive his nephew and asked 

the court not to investigate the criminal responsibility”. According to the special situation 

this case should be identified as “the circumstances of a person’s crime are counted as 

mitigating factors and do not require criminal punishment”, which is provided by Article 

37. However, the punishment in the original judgment, which sentenced Hao Weidong to a 

punishment less than the prescribed punishment, is still a heavy punishment.”
197

 

2) The attributes of the criminal’s personality. One important factor affecting judicial 

decision making concerning sentences is the factor of the criminal’s personality, which 

includes the criminal’s background, social status, duties and habitual behavior. In judicial 

practice the cases in which the features of the criminal’s personality influence judges in 

adjudication are very common. For example, the cases of Wu Ying
198

 and Gao Xiaosong
199

 

were of great concern to the broader community because of their special status and identity, 

which also inevitably urged the judge to take their situation seriously and deal with these 
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cases more carefully. 

The main features of these factors are that they are able to induce public resentment against 

a particular group, for instance, bribery and corruption can generate public resentment 

against the corrupt officials; or they could raise public doubts about the judicial justice and 

bring about public condemnation against the public authorities, for example, in the case of 

Li Qiming
200

, who caused traffic casualties. Li caused the death of one person and one 

serious injury with his car when he drove to a campus. His reaction was the following: “my 

father’s name is Li Gang, who is the head of the police.” After that, the whole society 

condemned Li Qiming and his father, but most of the public condemned the public 

authorities and judicial corruption represented by the statement “My father’s name is Li 

Gang.” 

Moreover, it can occur that celebrities commit crimes, such as in the case of Gao, who 

drove under the influence of alcohol, and in the case of Huang, who was one of China’s 

richest persons. The habitual behavior of the defendants can have an influence on judicial 

decisions concerning sentences. Good habits in daily life, to a great extent, can easily 

explain the contingency of crime and the possibility of repentance, but the bad daily 

behavior, to a great extent, can make judges think that the defendant tends to commit 

crimes easily and is reluctant to show repentance. When judges make discretional decisions 

on penalties, all of these behavioral attitudes will be taken into consideration by them and 

these factors will to a great extent have an influence on their decisions. 

3) The intervention of external power. The “intervention of external power” refers to other 

persons or organizations that intervene in adjudication and violate the right to fair trial and 

judicial independence. In China, these kinds of intervention come mostly from the superior 

departments of the internal system of the courts or the leaders of courts, or the leaders of 

organizations of state power or from the government. 

The reasons behind interventions of superior departments or leaders are the following: there 
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is a system of “asking instructions from the superior departments” in the internal system of 

the courts, or presiding judges ask instructions about the special case from the head of the 

department, or the leaders intervene or are involved in special cases in various forms with 

certain aims. 

The organizations of state power or governments’ intervention come mostly from the 

Political and Legal Committee or from the coordination meeting organized by the Political 

and Legal Committee. The results of these interventions usually make judges deal with the 

case in a manner that fits the decisions of the committee and the will of the leadership.  

Thus, judges are influenced to estimate the social harmfulness of the crime and to ascertain 

the facts related to sentencing, meanwhile they also influence judges in adjudication of 

sentences. So, the existence of deviation between sentencing results will be inevitable. 

4) The opinion of the public. Recently it is a very common phenomenon that public opinion 

influences the judiciary, particularly in the criminal judicial field. Moreover, the impact of 

public opinion has grown with even more intensity nowadays, such as in the case of Xu 

Ting
201

, in the case of Yao Jiaxin
202

, and in the case of Li Changkui
203

, which reflect the 

influence of the public opinions on the criminal practice. 

The most important signs of the impact of public opinion on judicial decision making are 

the case of Xu, in which the judge changed the punishment of life imprisonment to a fixed 

term of 5 years; the case of Yao, where the public was concerned about the death penalty in 

the two trials; the case of Li, where the sentencing result changed from death penalty with 
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immediate execution to death penalty with suspension, and then at the retrial procedure the 

sentence was altered to death penalty with execution. These cases prove that public opinion 

has played an important role in changing sentencing results. 

The fact that public opinion influences judges in adjudication to a great extent expresses the 

public’s dissatisfaction with the criminal justice system, but actually, it shows that it is the 

laymen who deliver sentences to the criminals in an offensive manner. 

There are two ways to form public opinions about criminal decisions: one is the traditional 

way, such as the television, broadcast and newspapers; another one is the community 

media, which is the most important channel to express public opinion and is also an 

important way to influence judicial practice. 

Public opinion not only influences judges when they interpret and apply the sentencing 

laws and regulations, but also influences judges when they evaluate the concept of social 

harmfulness described by the criminal law, and also affect judges when they ascertain the 

legally relevant facts. The opinions expressed by the public on criminal judicial practice 

include both rationality and sensibility. The prime causes of both rational opinions and 

perceptual opinions are that the public worries and doubts the justice of current criminal 

judicial practice, and, to a great extent, reflects the gaps between the social justice which 

the public wants to achieve and the justice of current criminal judicial practice. 

2.4.3. Values fostered by judges  

2.4.3.1. The value of desert: guaranteeing the justice of the results of 

sentencing  

The justice of the results of sentencing decisions can be divided into two levels, namely 

substantial justice and formal justice. Formal justice can be interpreted in terms of concrete 

cases. It means that the result of sentencing reflects that the punishment fits the nature of 

the particular crime and the dangerous character of the criminal’s personality in 

anindividual case. The results also should meet the requirements of substantial rationality 

and the requirement of justice of the individual case. 
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The latter conception of justice figures in terms of similar individual cases. It means that a 

unified standard should be applied to situations and circumstances in similar cases. It also 

should realize the principle that “the same or similar crimes should be punished in the same 

or similar way”. The two forms of justice, the formal and substantial conceptions, are 

complementary. 

2.4.3.2. The actual value in an individual case: guaranteeing the 

proportionality of the results of sentencing 

The uniformity between the results of sentencing means – according to some scholars – that 

concerning the same crimes and same cases judges should reach the same sentencing 

decision, and different crimes and different cases should be sentenced differently, 

moreover, the judicial decisions should be consistent and in continuity with space and time. 

The requirement that the results of sentencing should be established in a coherent and 

consistent manner can be inferred from the principle that punishments should be in 

proportion to particular crimes. 

The Criminal Law declares that “the degree of punishment shall be commensurate with the 

crime committed and the criminal responsibility of the offender.”
204

 This article, to some 

extent, requires the punishment and crime to be commensurable in an individual case which 

should be realized as the basic requirement of justice in individual cases. And pursuing the 

relative uniformity between the individual cases, especially between the same or similar 

cases is now the core task of criminal judicial practice. 

In judicial practice, the severity of punishments differs significantly in the same or similar 

cases. The problems of sentencing incoherently and the significant disparity in making 

decisions about punishments are the main causes of violating social justice. The aim of 

balancing the practice of sentencing is to deal with the problem of the severity of 
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punishments differing significantly in the same or similar cases. 

2.4.4. The solutions for the dilemma of sentencing justice in China  

2.4.4.1. Improving the legal background of sentencing  

In China, the legal background of sentencing, now, is comprised by Criminal Law and its 

judicial interpretations. The SPC issued the Sentencing Guide (on trial), which declares the 

judicial procedures of sentencing, and offers judges referential data to improve the 

reasoning of sentencing decisions. It tightens the gaps of sentencing results between 

decisions, but it still needs further suggestions for real improvement. 

Firstly, it should shorten the trial period of the reform of sentencing standardization and it 

should realize the reform in judicial practice. Secondly, it is important to promulgate a far 

more detailed Sentencing Guideline and allow the regional high courts to make a far more 

detailed implementation of rules within the scope of the Sentencing Guide according to the 

local economic, social and criminal situation, so that it is required to make the Sentencing 

Guideline fully operational. 

Furthermore, it needs to compile all the provisions of the Sentencing Guideline and its 

detailed implementation of rules made by regional high courts into a volume so that it can 

tighten the gaps between sentencing rules and decisions. By creating this compilation, it 

would be possible to decrease the rate of imbalanced sentencing results due to the defects 

of sentencing laws and regulations. Thirdly, it is necessary to establish a case-guiding 

system. It is necessary that judges be allowed to cite the cases that are involved in the case-

guiding system, and rely on these cases as important reasons and grounds for determining 

punishments. This system would enable judges to interpret the disputed issues and legal 

concepts in a far more comprehensive and detailed way. Furthermore, it would foster 

deducing the results of sentencing in a more coherent manner. 

Meanwhile, in order to eliminate the disadvantages of ambiguous terms, judges could be 

allowed to use the previous cases which can help them understand and interpret 

presumptions described by legal terms. So, the legal system needs to build a database with 
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previous legal decisions, which could be searched on the internet. 

In addition, the legal system also needs to establish an institution which would serve as an 

authority guiding judicial interpretations. This institution could be responsible for 

formulating, amending and interpreting the Sentencing Guideline and sentencing policies, 

and supervise the implementation of the Detailed Implementation Rules of the Sentencing 

Guideline formulated by the regional high courts. This authority would also have the right 

to make suggestions for correcting inappropriate sentencing cases. 

2.4.4.2. Standardizing judicial skills of establishing sentences 

According to the results of my research and the results of the analysis of the judgments 

published by regional courts, it has come to light that judicial decisions lack real reasoning 

when judges state the reasons for their decisions about punishments. It is clear that judicial 

decisions lack interpretation of sentencing laws and regulations, judges usually cite the 

sentencing provisions and seldom interpret the legislative intent. 

To a great extent, my research proves that judges are not confident in their legal knowledge 

and the ability to interpret the sentencing laws and regulations, and it also shows that 

judges do not pay much attention to the reasoning procedure of sentencing. 

So, the legal system needs to improve judges’ ability to interpret sentencing laws and 

regulations. The interpretative ability can only be improved by teaching and training and by 

judges learning how to apply their legal knowledge to individual cases. By setting up a 

special training system judges will learn to avoid resorting only to the literal meaning of 

statutes and applying regulations in a doctrinaire manner. By interpreting and 

understanding deeply the legislative spirit and intent judges would be able to apply 

sentencing laws and regulations accurately. 

2.4.4.3. Improving the criteria of judges’ appointment 

In the process of justifying sentences judges play a decisive role. The rules and regulations 
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of punishments and legally relevant facts as objective and external factors in the process 

can only have an effect on judicial reasoning if judges have a subjective consciousness in 

relation to the results of their decisions on sentences. 

The character and justice of the results of sentencing usually depend on conscious activity. 

During the procedure of reasoning that justifies sentences, one of the most important 

embodiments of the judges’ subjective initiative is their academic preparation, judicial 

experience, and personal judicial competence, the ability to settle disputes, social 

perception and so on. It requires a relatively long period of time to form and improve all 

these personal qualities, and they can be improved by rich judicial experience and legal 

academic preparation, so it is necessary to improve the criteria of the appointment of 

judges, and the overall quality of judicial skills. This will decrease the possibility of there 

being an imbalance and variation in sentencing. 

2.4.4.4. Constructing an effective communication channel between judges 

and society 

As was mentioned above, one of the most important external factors affecting judges in 

sentencing is public opinion. So, we have to coordinate the relationship between the courts, 

who exercise judicial power independently, and the public, who supervise judicial 

activities. In order to make the criminal judgment acceptable to society without causing 

extensive concern to public, it is necessary to construct and improve the ways and channels 

of communication, so that public opinions can be heard by judges. 

However, this does not mean that judges have to completely accept public opinions, but 

only that these opinions can serve as a point of reference. In order to achieve this goal 

judges should communicate with and reply to the public. In this way the professional 

rationality of judges and the conceptions of the public could reach a consensus and agree 

mutually during these communications, and even bridge the gaps of the conceptions of 

values between judges and the public. 

The methods for constructing effective communication channels could be the following: 
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firstly, it is necessary to improve and reform the assessorial system of the people. For 

instance, a dualistic assessment system should be implemented, namely, a simultaneously 

existing system of the people’s assessors and the people’s jury. This means that in some 

complex, important cases which attract the widespread attention of society, the people’s 

jury should be applied. 

Secondly, it is inevitable to construct so-called hearing procedures about sentences, 

namely, the courts should organize hearing procedures for the complex, important cases in 

which the result of the decision about the punishment is a bit more controversial. This 

hearing procedure would enable judges to collect the public opinions about the sentencing 

problems. 

Overall, just sentencing is, in practice, always questioned, as sentencing practice leads to an 

unpredictable, disproportional and unjust punishing system. In order to avoid these 

situations, the proposal for judicial reform would greatly change the current situation, i.e. it 

will provide rational reasons for particular sentences in judicial decisions and provide the 

opportunity for the public and the legal community to call the rightfulness of the decision 

into question. These reforms in the judicial system would contribute to creating a more just 

and predictable sentencing practice in China. 

2.5. Conclusion   

Since the founding of New China in 1949, in a one-party system state, almost every area 

has been greatly influenced by socialist ideology, which takes Marxism-Leninism as its 

guiding thought. In the first thirty years, from 1949 to 1979, the whole society of China was 

in a stage in which there was a key link with the class struggle and revolutionary thought 

played a leading and predominant role. In this context, China adopted only a few special 

criminal laws to deal with the terrible situation in the first decade of the founding of New 

China, and in this situation of a lack of law, certain words used by the national and political 

leaders were always considered as the highest order and their legal effect was unofficially 

higher than that of the law, and they were even written into judgements. Criminal 

punishment at this time functioned as a rule instrument for the ruling class to run the 
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country and society. In the 1960s and 1970s, a socio-political movement, the Great 

Proletarian Cultural Revolution, took place in China. In this political meltdown, the 

Constitution and other laws, as well as regulations were laid aside and neglected, and the 

whole country and society was in a lawless state. After this period had passed, China 

passed its first Criminal Law in 1979 and then adopted 25 specific criminal laws and other 

subsidiary criminal provisions, which are provided in 107 non-criminal laws. Even though 

the “class struggle” and “revolutionary thought” were not the dominant theme in the 

political area, and economic construction and reform were considered the main task for the 

government and even the whole of society, to a large extent the instrumental rule character 

of law in these two decades was greatly emphasized by the 1979 Criminal Law and a series 

of special criminal laws and other subsidiary criminal provisions. An obvious example is 

that heavy punishments, including the death penalty and life imprisonment, were widely 

stipulated for crimes, especially economic crimes and other nonviolent crimes. In 1997, 

China amended the 1979 criminal law and specific criminal laws and some subsidiary 

criminal provisions and it became the present Criminal Law. Its character as a rule 

instrument seems to have been weakened to a certain extent; an example of this is that this 

character was no longer emphasized in political documents and the legislative practice no 

longer emphasized the death penalty as the heavy punishment for crimes, including for new 

crimes. However, we can still find some “trace” of the rule instrument since the 1997 

Criminal Law still had many crimes (68 crimes, accounting for 16.46% of a total of 413 

crimes
205

); on the other hand, in judicial practice, the government and the judicial 

authorities always adopted “strike-hard” as the policy to control crime, which implies that 

the heavy punishment is the only useful way to control crime and protect the social and 

ruling order. It also seems that the character of the rule instrument of the penalty is further 

weakened in the Eighth and Ninth Amendments because they removed the death penalty 

from the 22 crimes for the first time. However, it still appears in other aspects, for instance, 

in the heavy punishments stipulated for offences against food safety and corruption crimes 

in recent years; and in some special political contexts the character of the rule instrument 
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appears in another way, referred to as the “new instrument” by some scholars. Meanwhile, 

its penal nature and use as a rule instrument determines the purpose of the punishment, 

which, in fact, always takes retributivism as its main penal purpose. On one hand, its “rule 

instrument” nature requires that the penalty should be a measure that can crack down on 

and even eradicate crimes, and asks that the crime should be given a corresponding 

punishment; on the other hand, the current structure of the penalty system is a kind of 

retributive one, given that the application of the death penalty, the combined punishment of 

fines and other principal punishments, life imprisonment without release for corruption 

crimes and a heavier penalty for recidivists do not only make the penalty system heavy, but 

also retributive. Since the Mao era, a basic line of the Party, i.e. the “Mass Line”, has 

always been emphasized in different areas and at different times. Under this requirement, a 

political requirement for penalty discretion, i.e. “unifying the legal effect and the social 

effect” becomes a important factor reflecting the implementation of the “Mass Line” in 

judicial practice, and is also an important element in evaluating the justice of sentencing 

from a political perspective, especially for cases causing great concern among the public. 

However, some risks caused by “unifying the legal effect and the social effect” should be 

considered. How to balance the legal effect and the social effect is an important problem; 

and sometimes, under some political circumstances, the judgement is inclined to emphase 

the social effect and neglect the legal requirement, so this dilutes public sentiment; 

sometimes, the judgement strictly applies the law and focuses on the legal effect, but the 

result of the sentencing causes the victim’s family members to complain about the injustice 

of the sentencing and then complain to different goverments and judicial authorities. At the 

same time, in examining the justice problem of sentencing in judicial practice, we can see 

that Chinese criminal procedure faces some serious problems concerning the sentencing 

system. Judges often fail to provide acceptable reasons and arguments to support their 

decisions on punishments. Judicial decisions are influenced by many internal and external 

factors and judges do not pay attention to making their decisions regarding sentences 

according to a coherent and consistent system of values. Their sentencing practice leads to 

an unpredictable, disproportional and unjust punishing system. The failure to provide 

rational reasons for particular sentences in judicial decisions can undermine the justice of 

the decisions and provides the opportunity for the public and the legal community to call 
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the rightfulness of the decision into question. To avoid this kind of unjust sentencing 

system judicial practice needs to be reformed in some ways. Improving the quality of 

judicial reasoning on sentencing includes the need to reform the appointment system of 

judges, construct an effective communication channel between the judges and society and 

develop judicial skills by setting up an effective training system. These reforms in the 

judicial system would contribute to creating a more just and predictable sentencing practice 

in China. 
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3. The death penalty and its reforms in China and other 

countries 

3.1. The death penalty system and its reforms in China 

3.1.1. The death penalty policies and legislation: from 1949 to 2011 

3.1.1.1. The death penalty policies and legislation in the period from 1949 

to 1979: the policy on execution is cautious and strict 

In the paternalistic authoritarian regime of the Mao period, Mao and even the CPC did not 

have any conception of human rights and the execution legislation was not influenced by 

the CPC’s outlook on human rights at all. Meanwhile, there was no Criminal Code, except 

for some specific regulations; there thus was no systematic execution legislation; we can 

even argue that the death penalty was effectively a lawless punishment.  

Human rights protection had in fact no any connection with legislation, and in particular, 

with execution legislation; however, we cannot ignore CPC attitudes towards, and policy 

regarding, the death penalty in the Maoist era; indeed, we can even claim that the attitude of 

both the CPC and Mao himself towards execution was more cautious and stricter than that 

of the post-Mao period. In Mao’s paternalistic authoritarian regime, the CPC’s most 

important policies, such as its death penalty policy, were normally promulgated through the 

Party’s or the national leaders’ speeches or reports, especially those of Mao himself. In 

what follows, therefore, we will trace the death penalty policy of that period, using some of 

Mao’s speeches or documents relating to capital punishment.  

In 1951, in his paper, “the Party’s Mass Line must be followed in Suppressing Counter-

revolutionaries (镇压反革命必须试行党的群众路线)”, Mao said that  

“The number of counter-revolutionaries to be killed must be kept within certain 

proportions. The principle to follow here is that those who owe blood debts or are 

guilty of other extremely serious crimes and have to be executed to assuage the 
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people's anger and those who have caused extremely serious harm to the national 

interest must be unhesitatingly sentenced to death and executed without delay.”
206

 

This is considered the policy for the application of the death penalty for counter-

revolutionaries. As for the anti-corruption movement, on 8 December 1951, Mao said that 

the struggle against corruption, waste and bureaucracy should be emphasized as much as 

the struggle to suppress counter-revolutionaries; in major cases the guilty should be 

dismissed from office, punished, or sentenced to prison terms (to be reformed through 

labor), and the worst among them should be shot. The problem could only be solved in 

these ways.
207

 In 1956, in his paper, On the Ten Major Relationships (论十大关系), Mao 

argued that “from now on there should be fewer arrests and executions in the suppression 

of counter-revolutionaries in society at large … All the same, we cannot announce that 

there will be no more executions, and we must not abolish the death penalty.”
208

 Mao’s 

statements about capital punishment are taken to constitute the death penalty policy at that 

time
209

.  

As to the law on the death penalty, in the 30 year period from 1949 to 1979 there was no 

criminal code and there was also a lack of relevant regulation on capital punishment, 

although some death penalty provisions could be found in certain special criminal laws, 

including the Instruction on Suppression of Counter-revolution Activities, of July 23 1950, 

which was the legal basis for dealing with counter-revolutionary cases in the early days 

following the foundation of the PRC, the Regulations for Suppression of Counterrevolution 

of the PRC, of February 20 1951, the Interim Regulations on Punishment for the 

Impairment of the State Currency of the PRC, of April 19 1951, and the Regulations for 
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Suppression of Corruption of the PRC, of April 21, 1952. In February, 1956, the SPC 

systematically summarized the crimes, penalties and the extent of the sentences which were 

to be applied in judicial practice, and then issued a summary report. In this report, those 

crimes punishable by death were not only the crimes which were stipulated in the above 

special criminal laws, but also included the offences of intentional killing, of intentionally 

causing injury (which caused death), and so on.
210

 “After 1958, the criminal legislative 

work was weakened; except for several amnesty decrees, no special criminal law had been 

issued, even non-criminal laws issued had seldom included criminal law norms, too.”
211

 All 

of these comprised the main criminal system at that time and, to great extent, they were 

beginning to establish the death penalty system. In practice, in this period, capital 

punishment was considered an important measure in fighting the enemy, and was widely 

applied. In this sense, “the death penalty was applied on a ground of political legitimacy 

and reasonableness, and this period is considered as the process of the politicization of 

capital punishment, but with a lack of attention to the legal character of execution.”
212

 

Even though Mao Zedong died in 1976, his thought still had a deep influence on death 

penalty legislation in 1979, when the new China passed its first Criminal Law. However, 

the 1979 Criminal Law was actually made on the basis of “the 33
rd

 draft and also 

considering the new conditions, new experiences and new problems”
213

. The 33
rd

 draft was 

drawn up on October 9, 1963; Mao Zedong noted that “not only Criminal Law but also 

Civil Law is needed. There is lawlessness nowadays and things are very difficult without 

laws. Criminal Law and Civil Law have got to be established. Law needs to be instituted, 

so do cases.”
214

 Here, we can see that the attitude of Mao towards the law differed from the 
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speeches made in 1958, and had clearly changed. Hence, the 1979 Criminal Law, 

particularly the execution legislation, still retained some of the characteristics and traces of 

the Maoist era, as can be seen in the “explanatory note to the Seven Draft Laws” made by 

Peng Zhen, the former Vice-Chairman of the Fifth National People’s Congress, in the 

Second Session of China’s Fifth National People’s Congress (hereinafter: NPC). In this 

explanatory note, he argued that,  

China can’t and shouldn’t abolish death penalty, and yet should try to reduce its 

use. In 1959, The Central Committee of CPC and Comrade Mao Zedong already 

and repeatedly made similar demands for a reduction in the use of the death penalty. 

Now, in the almost three decades since the foundation of New China, particularly 

after crushing the ‘Gang of Four’, the nationwide situation of public safety and 

public order has become increasingly stable and better day by day; the Criminal 

Law hence decreases the number of the crimes punishable by death….it also keeps 

the provisions of death with a suspension of execution. 
215

  

In addition, Article 1 of the 1979 Criminal Law provided an explicitly party-minded 

reference to “taking Marxism-Leninism-Mao Zedong Thought as its guide”
216

. Obviously, 

even though the 1979 Criminal Law was issued in the post-Mao era, it still retained Maoist 

legislation, and consequently, based on the above analysis; the 1979 Criminal Law was 

influenced by Mao’s thought at some level.  

Without exception, the legislation regarding the death penalty in the 1979 Criminal Law 

also implemented the death penalty policy of Mao and of the so called Central Committee 

of the CPC. In accordance with the 1979 Criminal Law, the death penalty “shall only be 

applied to criminals who have committed the most heinous crimes (罪大恶极)”
217

, and “not 
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imposed on persons who had not reached the age of 18 at the time the crime was committed 

or on women who are pregnant at the time of trial.”
218

 The death sentence review system 

was first established explicitly by the 1979 Criminal Law, but this review system was 

adapted by the NPC Standing Committee and the SPC over the next few years.
219

 There 

were only 28 crimes
220

 punishable by death in the 1979 Criminal Law, which meant that 

the number of crimes punishable by death reached its lowest point. As for the 

circumstances relating to these crimes, they mainly concern ‘causing particularly grave 

harm to the State and the people, or if the circumstances are especially serious’, or 

“inflicting serious injury or death on people, or causing heavy losses of public or private 

property, etc.”
221

, provisions which partly limited the use of the death penalty. Some 

scholars have noted that the provisions on crime and its corresponding punishment, in 
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th
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homicide, robbery, rape, causing an explosion and other crimes which cause serious damage to public safety. 

See 《最高人民法院关于授权高级人民法院核准部分死刑案件的通知》 [The Supreme People’s Court’s 

Notification on the Authorization the High People’s Courts to Verify and Approve some Death Sentence 

Cases], on September 7
th

, 1983. 
220
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particular the provisions on the punishment for general crimes, are very close to the 

legislation level of developed states.
222

 

Even though the 1979 Criminal Law provided for the lowest number of crimes punishable 

by death, it was still full of political utilitarianism and had a heavily political complexion. 

These features can be found in some Chinese criminal scholars’ research papers. Some 

contemporary scholars maintained that ‘retaining or abolishing the death penalty by a state, 

is decided by the state’s specific situation in its political history, and exists to meet the 

objective requirements of combating crimes. As for the limited retention of the death 

penalty in the Criminal Law of China, it is a result of the situation of the class struggle now 

existing in China and the crime situation. Imposing the death sentence in accordance with 

the law on counter-revolutionaries and other criminals is a current demand of the state 

economic construction, and is necessary to consolidate the dictatorship of the proletariat, 

and also responds to the requirements of the Masses.
223

  

3.1.1.2. The death penalty in the Deng era: expansion of execution 

legislation 

Deng’s thinking on human rights was also implemented through the CPC’s death penalty 

policy. After the implementation of reforms and the opening-up of 1978, although all kinds 

political control imposed on the individual were relaxed and Chinese society also changed 

from a repressive to a more open attitude, the social system was brought into a state of 

anomie, and public security and criminality deteriorated. All these changes can be observed 
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in the increasing number of criminal cases which were dealt with by the People’s Courts in 

the period from 1979 to 1997, as the graph 2 shows
224

. 

 

(The graph 2 shows the number of criminal cases before 1983, in which Chinese 

government implemented “strike-hard” anti-crime campaign, was dramatically increase to 

around 520 000cases since 1978, especially in period from 1982 to 1983; but after the 

campaign in 1983, the number declined to approximately 260 000 cases in 1985, almost 

similar with the number of 1982. After 1985, the number of criminal cases showed a 

steadily increase to another highest in 1996, around 610 000 cases, even though it had a 

short term decrease during 1990 to 1993.) 

In the deteriorating social environment, the Central Government of China had to apply the 

death penalty as the most severe punishment to control the increasing crime rate. At that 

time, “the view of Deng Xiaoping on the death penalty could in principle represent the 

attitude of central government.”
225

 As regards the social situation in 1983, Deng Xiaoping 

said: 
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“The number of crimes, including serious ones, has increased substantially, and the 

people are very disturbed about this. Over the past few years, far from being 

checked, the tendency has grown. Why is that? Chiefly because we have hesitated to 

take prompt and stern actions to combat criminals and have given them very light 

sentences. ….. Serious offenders…… should be severely punished according to law. 

A number of criminals should be executed according to law …… The only way to 

stop crime is to be tough about it.”
226

  

Basic on the speech quoted from above, given by Deng on July 19, on August 25 1983 the 

CPC launched the Decision on Cracking Down Severely on Crimes, which claimed that 

“cracking down severely on crimes is as serious a struggle of opposites as that between us 

and the enemy in the political area.”
227

 Hence, the criminal was deemed the enemy of the 

people. 

As to the death penalty, in 1986 Deng pointed out that: 

            The death penalty cannot be abolished, and some criminals must be sentenced to 

death…. Some criminals must be executed, but of course we have to be very careful 

in such matters. Some of the perpetrators of serious economic or other crimes must 

be executed as required by law. As a matter of fact, execution is one of the 

indispensable means of education…… Executing some of them can help save many 

cadres. As the saying goes, execute one as a warning to a hundred.
228

  

From the speeches above, it is obvious that Deng tended to emphasize the death penalty as 

a severe punishment to control crime, an approach which differs totally from Mao’s 

attitudes towards the death penalty. The execution policy was correspondingly changed 

from a restrictive one in the Maoist era to an extensive application in the Deng era.  
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Regarding this change in the execution policy, one Chinese scholar criticized the fact that 

“the ruler expects to contain crimes and restore social order by the death penalty, and has 

come to somewhat depend on the death penalty during the process of social 

government.”
229

 

Starting in 1981, the NPC Standing Committee had successively adopted 25 Specific 

Criminal Laws up to time the present Criminal Law was passed in 1997, 18 of which could 

be punishable by death. All of these Specific Criminal Laws brought significant changes in 

terms of the number of crimes punishable by death and the conditions in which the death 

penalty could be applied. There are three important points to note about this: 1) the number 

of crimes punishable by death increased dramatically. According to these Specific Criminal 

Laws, 33 crimes in total could be punishable by death,
230

 and together with the 1979 

Criminal Law, the total number of crimes punishable by death was raised to around 80 

before the 1997 Criminal Law was passed with its dramatic rate of increase; 2) some 

Specific Criminal Laws stipulated the death penalty as an mandatory penalty. These laws 

included Article 2 of the Decision Strictly Prohibiting Prostitution and Visiting Brothels 

([1991] No. 51), Article 1 of the Decision on Punishing Criminal Elements Abducting and 

Selling or Kidnapping Women or Children ([1991] No. 52), and the Decision on Punishing 

Criminal Elements Hijacking Aviation Vehicles ([1992] No. 67). The death penalty for 

these crimes was mostly a mandatory penalty; 3) another significant change was in the 

terms of judicial practice. In contemporary judicial practice, in order to crack down 

severely on ordinary crimes such as theft, the relevant judicial authorities applied the death 

penalty to these kinds of crimes through their interpretation of the law. For example, the 

death penalty could not be applied for theft in accordance with the 1979 Criminal Law, but 

could be applied in the light of the Decision on Severely Punishing Criminals Who 

Seriously Undermine the Economy (1982).  
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China adopted its second Criminal Law at the 2
nd

 Session of the Fifth NPC on July 1 1997. 

Effectively, the 1997 Criminal Law was based upon the 1979 Criminal Law and a serious 

of Specific Criminal Laws passed successively from 1981 to 1996. Based on the 1979 

Criminal Law, the execution legislation in the 1997 Criminal Law continued the death 

penalty policy contained in the Specific Criminal Laws, with some modifications and 

adjustments. In the 1997 Criminal Laws there were 68 crimes punishable by death, which 

were distributed across 9 different chapters - excluding Chapter IX (Crimes of Dereliction 

of Duty) - and the percentage of crimes punishable by death from the total number of 

crimes (414) was 16.4%.
231

 It might appear that the number of crimes punishable by death 

is fewer than the total in the 1979 Criminal Law and the 25 Specific Criminal Laws (i.e. 

around 80 crimes), but actually, “it neither increased nor decreased in principle; the 

conditions were not right for us to decrease the number of crimes punishable by death due 

to the current severe situation regarding social order and economic crimes.”
232

 However, 

the applicable condition for imposing the death penalty was changed from “the most 

heinous crimes (罪大恶极)’ in the 1979 Criminal Law to ‘extremely serious crimes (罪行

极其严重)”,
233

 which means that the conditions for execution were broadened and the 

number of possible executions increased.
234

  Although the 1997 Criminal Law does not 
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reduce the executions carried out, it limits to some extent the scope of applicable cases and 

reduces the conditions required for commuting the death penalty to life imprisonment or 

fixed-term imprisonment, i.e. 1) as regards limitations, it deleted the following provision: 

“Persons who have reached the age of 16 but not the age of 18 may be sentenced to death 

with a two-year suspension of execution if the crime committed was particularly 

serious,”
235

 so a person who had not reached the age of 18 at the time the crime was 

committed would not be sentenced to death, including death penalty with a suspension of 

execution; 2) in terms of reducing the conditions, it changed the phrasing of the 1979 

Criminal Law from “shows true repentance” or “shows true repentance and performs 

meritorious service”,
236

 to “does not intentionally commit a crime”,
237

 so commutation can 

occur if the person does not intentionally commit a crime, even if true repentance does not 

occur. 

All things considered, the expansion of execution legislation in China was not changed 

legislatively by the 1997 Criminal Law, and we can even argue that the execution was 

somewhat strengthened. However, we should note that the 1997 Criminal Law preserved, 

to a great extent, the scope of crimes punishable by death, but did not completely preserve 

the legislative pattern of the death penalty after 1979, due to the decrease in the number of 
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crimes punishable by death. This change might appear insignificant, but it really does show 

that the death penalty needs to be limited and even abolished. The expansion of legislation 

was inevitable to give much more possibility of death sentence to the judges. Information 

about the number of executions is a state secret until now, but according the available 

reports estimated by Amnesty International, the execution numbers is 3500 in 1996,
238

 but 

in 1997, it is 1644,
239

 showing a dramatically decrease, and in 1998, it increased again to 

1769.
240

 

3.1.1.3.  The death penalty policies and legislation in the period from 1979 

to 2011:  from expansion of execution legislation to limiting its use. 

In a state – in this case, China - which only emphasizes the national interest or the interests 

or human rights of the majority, the interests or human rights of the few, such as criminals, 

are seen as opposed to those of the majority, and are in most cases neglected or not taken 

seriously, and so “the criminals’ human rights protection” is denied;
241

 in a state which only 

focuses on economic and state development, or on the stability of the state, the instrumental 

efficacy of criminal law and its punishment will be highlighted and taken full advantage of. 

In terms of crime and public security, the state is expected to control crime and protect 

public security by launching a national anti-crime campaign;
242

 on the other hand, the 

traditional concept of “governing the country with severe law during troubled times (治乱

世用重典)” still plays an important role in contemporary China.  “Culture is a rather vague 

concept, but certain legal and religious traditions can influence whether the death penalty is 
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considered a culturally accepted part of the penal system.”
243

 The death penalty is always 

considered the main option in an anti-crime campaign, because it is the most effective and 

direct measure for controlling crime. It is true, to some extent, that the death penalty has 

always received the attention and has been a favored policy of national rulers and the public. 

The public expect the authorities to be able to crack down on and control crimes by using 

the death penalty; and the rulers also want to govern and control crime by applying heavy 

punishments to protect the social order and public security. To a great extent, these 

expectations on the part of the public and the rulers formed the basic reasoning behind the 

death penalty and expanded the scope of its application. In the post-Deng era, the national 

leaders of China still face serious public security issues; however, they need to launch 

different policies. Jiang, in his time in office, still continued the policy of “stability 

overwhelming the wholeness”, which was proposed by Deng Xiaoping; in the Hu era, the 

emphasis was on the strategic idea that “development is an absolute principle and stability 

is an absolute task.”
244

 Therefore, in these two eras, and until the end of the Hu era, there 

was no significant change in the use of the death penalty, and the execution number, which 

is showed by Graph 3, was still at a high level in accordance with the Amnesty 

International estimate report.  

Graph 3: the execution numbers in China and the world (in execution)
245
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(The graph 3 shows the execution number of China in 2007 is the lowest, around 470 but in 

the world, it is in 2003, approximately 1146, at the same year, China’s amount is around 

726; the highest in China is in 2004with 3400 due to it implemented ““strike-hard” anti-

crime campaign at that year, and in 2001, it also implemented this policy so is showed the 

second highest number, around 2468.) 

Although the death penalty still plays an important role in crime control and social 

governance, China has already amended the criminal law towards limiting its use. In 2007, 

a significant reforming step was taken, when, on 1 January 2007, the power to review for 

all death sentences was restored to SPC from the local Higher People’s Courts and the 

Military Courts, such that the SPC can now uniformly exercise the power to review and 

further improve the standards and conditions of evidence and the procedure involved in 

sentencing someone to death. Therefore, we can see the execution number at that year in 

the post-deng era is the lowest. This is the first time China has limited the use of the death 

penalty in judicial practice since the passing of the 1979 Criminal Law. On the one hand, 

this change could be due to the inclusion in the Constitution of the statement ‘the state 

respects and protect human rights’; on the other hand, it could be a result of a change in the 
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criminal policy in 2006 from a policy of “cracking down on crime(严打)” to one of 

“combining leniency and severity (宽严相济)”.
 246

  

3.1.1.4.  The death penalty legislation and reform in the period from 2011 

to 2015: abolishing the death penalty for some economic crimes 

Another significant and substantial step was taken by the Eighth Amendment. In 2011, the 

Eighth Amendment, which was adopted on February 25
th

, abolished the death penalty for 

13 economic and nonviolent crimes, reducing the number of crimes punishable by death 

from 68 to 55, and banned capital punishment for offenders over the age of 75. Even 

though seven amendments were adopted before the Eighth Amendment, they did not 

involve any reform of the death penalty; in other words, the Eighth Amendment started a 

process of gradually abolishing the death penalty in China. Professor Carolyn Hoyle in the 

UK pointed out that “important in themselves, these reforms are emblematic of China’s 

emerging commitment to limit the scope and practice of capital punishment in stages, with, 

as it stated to the UN Human Rights Council in 2007, the final aim of abolition.”
247

 

From the above, we can see that in the Jiang era, China did not undertake any reform of the 

death penalty and denied criminals human rights, but in the Hu era, the country put 

emphasis on the central task of putting people first, and so the concept of the ‘state respects 

and protects human rights’ was included in the Constitution in 2004. Following this, reform 
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of the death penalty was started by limiting its use in judicial practice in 2007, and in 2011, 

by legislatively decreasing in a significant fashion the number of crimes punishable by 

death. This is one important illustration of the CPC’s shifting approach to human rights and 

to the reform of the death penalty system, but we cannot fine any information about 

execution number after 2008. However, after the Eight Amendment, there were still 55 

crimes punishable by death, and it is impossible to get  

China entered the Xi Jinping era in November 2012, and launched its first White Paper on 

Judicial Reform in China (hereinafter: White Paper) in this year.
248

 This White Paper 

explicitly states that “China retains the death penalty, but strictly controls and prudently 

applies it.”
249

 This was also the first time that China had stated its opinion on the death 

penalty in a White Paper. Decision of the Central Committee of the Communist Party of 

China on Some Major Issues Concerning Comprehensively Deepening the Reform 

(hereinafter, the 2013 Decision) also stated that “we will gradually reduce the number of 

crimes punishable by death penalty”,
250

 which was also the first time China had discussed 

abolishing the death penalty gradually in the Party’s report. However, the CPC Central 

Committee Decision Concerning Some Major Questions in Comprehensively Moving 

Governing the Country According to the Law Forward (hereinafter: the 2014 Decision) 

does not mention the death penalty, but states that it will “promote judicial reform”, 

“comprehensively construct the rule of law”, and “strengthen the judicial protection of 

human rights.”
251

 In the light of the Party’s political documents and the White Paper, China 

adopted the Ninth Amendment to the Criminal Law (hereinafter, the Ninth Amendment) on 

29
 
August 2015, which also abolished the death penalty for 9 crimes and reformed the 

relevant death penalty system. 
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The Ninth Amendment pushed reform of the death penalty further forward. The relevant 

steps in this process can be detailed as follows:  1) there has been a further reduction in the 

number of crimes punishable by death stipulated by specific provisions of the Criminal 

Law, from 55 to 46, i.e., the death penalty is no longer applicable for the crimes of 

smuggling weapons, ammunition, or nuclear materials, smuggling counterfeit currency, 

counterfeiting currency, raising funds by means of fraud, organizing prostitution, forcing 

another person to engage in prostitution, obstructing a commander or a person on duty from 

performing his duty, and fabricating rumors to mislead others during wartime. So, China 

has taken another solid step towards the final goal of entirely abolishing the death penalty 

de facto and de jure by reducing the number of crimes punishable by death. However, there 

are still 46 crimes punishable by death in the present Criminal Law, of which 24 are non-

violent crimes, representing 52.2% of the total, and 22 are violent crimes; 2) the executive 

conditions are further improved in that the suspended death penalty is commuted to 

immediate execution, which is a reform of great significance for China’s current death 

penalty system. In accordance with Article 2 of the Ninth Amendment, the stipulation of 

the previous Article 50(1) that “if it is verified that he or she has committed an intentional 

crime, the death penalty shall be executed upon verification and approval of the SPC” is 

amended by the Ninth to “if he or she has committed an intentional crime the circumstances 

of which are flagrant, the death penalty shall be executed upon verification and approval of 

the SPC; if he or she has committed an intentional crime, but the death penalty is not 

carried out, the terms of the suspension of the carrying out of the death penalty shall be 

reviewed again, and reported to the SPC for the record”
252

. In other words, the system of 

the death penalty with suspension of execution was reformed in two senses; firstly, “it 

raises further the thresholds of the suspension of execution of death penalty commuted to 

immediate execution.”
253

, i.e. the previous terms of “it is verified” is amended to 

“circumstances are flagrant”; secondly, it increases the probation period of the suspension 
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of execution; in other words, it appears to put the criminal onto a longer “death row”
254

 

once again, since the Ninth Amendment provides that if he or she has committed an 

intentional crime during the probation period of the suspension of execution and the 

circumstances are not flagrant, the death penalty shall not be carried out, but the terms of 

the suspension of the execution of the death penalty shall be reviewed again.  

Certainly, China is still facing a difficult path to the complete abolition of the death penalty 

de jure and de facto. In the post-Deng era, following the analysis above, the CPC’s outlook 

on human rights has undergone a great change, especially in the area of criminals’ human 

rights, from denying criminals human rights protection to “strengthen the judicial 

protection of human rights”, but the CPC still emphasizes the human rights and interests of 

the majority and the primacy of the nation and economic development; and the individual 

interests of the few always make way for the former. Even though the SOD stated the 

importance of “putting people first as its core principle” and the 2013 and 2014 Decisions 

declared the judicial protection of human rights, they also emphasized the importance of 

“persisting in starting from China’s reality and striving to make the people feel fairness and 

justice in every judicial case”
255

. As far as fairness is concerned, however, different people 

have different perspectives. Hence it is a pseudo-perspective that every person should feel 

fairness and justice in every judicial case. Particularly now, judicial authorities in China 

have to implement all kinds of “Mass Line Campaigns” as a form of political initiative. In 

these kinds of political campaign, fairness and justice tend to be the property of the 

majority of the people; public opinion can always be involved and can react to events in the 

judicial sphere.
256
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The White Paper and the 2013 Decision have already stated to strictly control and apply 

cautiously the death penalty, but the process they establish for this is a gradual one. Nobody 

knows the timetable for China’s complete abolition of the death penalty. In the present 

situation in China, however, death penalty reform is always decided by the nation’s leaders. 

On the one hand, the nation’s leaders have to focus on the demands of the mass of the 

people, because they are “the subjects of and source of strength for ruling the country 

according to the law”
257

; on the other hand, the death penalty is still the most effective 

measure available to the rulers to protect national stability and public security.
258

  

3.1.2. The death penalty legislation and reform after 2015 

The Eighth and Ninth Amendment have dramatically reduced the number of crimes 

punishable by death stipulated by the specific provisions; there are still 46 crimes 

                                                                                                                                                                                 

Trial. No.196, (2008) 穗中法刑二重字第 2号 [(2008) Hui Intermediate the Second Criminal Court Second 
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punishment was changed from life imprisonment to a fixed term of 5 years, in the case of Yao, where public 

opinion was always focused on the death penalty in the two trials, and in the case of Li, where the sentence 

was changed from the death penalty with immediate execution to a suspended death penalty, which then 

became the death penalty with execution at the retrial. In all of these cases public opinion played an important 

role in changing sentences. 
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punishable by death. And the Chinese legislature has to reduce entirely this number of 

crimes step by step in the future.  The approaches and strategies below should be adopted 

for the next steps.  

3.1.2.1. Strategy one: abolishing the death penalty for non-violent crimes 

 The Eighth and Ninth Amendment have abolished the death penalty for 13 economic and 

non-violent crimes and 9 crimes respectively.  This kind of trend and style of reducing the 

number of crimes punishable by death will be the significant and appropriate approach and 

strategy for reform of the death penalty in China, and it is basic on the distributed situation 

of crime punishable by death in the specific provisions of Criminal Law and judicial 

practice. The Graph 4 below shows the distributed situations of crimes punishable by death.  

Graph 4: 

 The number of ccrimes 

punishable by death 

The number of non-violent crimes 

Crimes of endangering natioinal security 7 6 

Crimes of endangering public security 14 4 

Crimes of disrupting the order of the 

socialist market economy 

2 2 

Crimes of infringing upon citizens’s right 

of person and democratice rights 

5 1 

Crimes of property violation 1 0 

Crimes obstructing the administration of 

public order 

3 1 

Crimes of impairing the interests of 

national defence 

2 1 

Crimes of embezzlement and bribery 2 2 

Crimes of servicemen’s transgression of 

duties 

10 7 

Total 46 24 

(The table shows that there are 46 crimes punishable by death in the present Criminal Law, 

of which there are 24 crimes of a non-violent nature, occupying 52.2%. Even after two 
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reductions by the Eighth and Ninth Amendment, the percentage of non-violent crimes 

punishable by death is still large, which thus determines that the focus of death penalty 

reform in China in the future should be on the abolition of the death penalty for non-violent 

crimes.)  

At the same time, in the judicial practice of China, the actual applicable rate of non-violent 

crimes also determines that the focus of death penalty reform in China in the future should 

be on abolishing the death penalty for non-violent crimes. Since the present Criminal Law 

was enacted in 1997, the death penalty for the crimes of impairing the interests of national 

defence, crimes of servicemen’s transgression of duties and most crimes of endangering 

national security have never been applied up until the present time, and it seems that this 

form of punishment in these cases has been put aside.  The death penalty used to be 

frequently applied in the past for the crimes of embezzlement and bribery, but this has not 

been the judicial practice in recent years, including the implementation of the death penalty 

with immediate execution. Therefore, in accordance with the judicial practice in China, 

abolishing the death penalty for non-violent crimes would not have any practical negative 

impact.  

Furthermore, non-violent crime is very substantially different from violent crime, due to the 

latter’s infringements upon the right to life and right to health, and the former does not 

directly endanger another person’s right to life. So, sentencing the criminal who committed 

extremely serious non-violent crimes to death is in fact out of keeping with the essential 

balance between crime and punishment. “non-violent crime does not only doesn’t include 

the violent factor in terms of constitutive elements of a crime, but also doesn’t take another 

person’s life as the target of crime. So, the nature of social harmfulness of this kind of 

crime is absolutely different from such homicide as violent crime, and they could not view 

as the serious crime. But in accordance with the present Criminal Law, the maximum 

punishment prescribed is the death penalty for these two kinds of crimes, which is 
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doubtlessly against the principle of suitable punishment for crime.”
259

 Non-violent crimes 

will become the preference for China to reform the death penalty system. 

3.1.2.2. Strategy two:  reducing the number of non-lethal violent crime 

punishable by death 

Non-lethal violent crime refers to those crimes committed by violent means but which 

don’t cause the victim’s death. For example, the crime of forcing other person to engage in 

prostitution and the crime of obstructing a commander or a person on duty from performing 

his duties are non-lethal violent crime.  The Ninth Amendment abolished the death penalty 

for economic and non-lethal violent crimes, going beyond the limitations of the Eighth 

Amendment which only abolished the death penalty for economic and non-violent crime. 

“It (the Ninth Amendment) has now taken a step to abolish the death penalty for non-lethal 

violent crime precedent, and in the future, China should keep on moving toward abolishing 

the death penalty for this kind of crime.”
260

  

After enactment of the Ninth Amendment, in the present Criminal Law there are still 22 

violent crimes punishable by death, most of which are stipulated by Chapter II (10 Crimes 

of endangering public security) and Chapter IV (4 crimes of infringing upon citizens’ right 

of the person) in The Specific Provisions of Criminal Law. The non-lethal violent crimes 

mainly include crimes of stealing or forcibly seizing any guns, ammunition or explosives, 

or stealing or forcibly seizing poisonous or radioactive substances, infectious disease 

pathogens (Article 127), crime of rape (Article 236), crime of abducting and trafficking in 

women or children (Article 240), crime of robbery (Article 263), crime of smuggling, 
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trafficking in, transporting and manufacturing narcotic drugs (Article 347), and so on. 

According to traditional Chinese thinking, the harmful social consequences caused by these 

crimes are very serious and the perpetrators should be sentenced to death for committing 

them. And for these kinds of crimes, now, “China remains heavily dependent on the death 

penalty to control them.”
261

 To a great extent, China is still very resistant to abolishing the 

death penalty for these kinds of crimes.  Non-lethal violent crimes, normally, are 

committed by violent means and cause a serious harmful social consequence, and the 

culpability of the perpetrator who commits this kind of crime is much more than that of the 

perpetrator who commits a non-violent crime. As for the value of life, the direct result of 

the death penalty is far more than the result caused by the non-lethal violent crime. 

Therefore, stipulating the death penalty for the non-lethal violent crime, to a great extent, 

implies that it is unsuitable punishment for the crime. So, China should abolish the death 

penalty for non-lethal violent crime. Abolishing the death penalty for non-lethal violent 

crime lays the groundwork for further abolishing the death penalty for lethal violent crime. 

3.1.2.3. Strategy three: strictly limiting the application of death penalty 

for lethal violent crime until entirely abolishing the death penalty 

Lethal violent crime refers to the crime of infringing or illegally depriving another person 

of their   right to life by means of violence, such as the crime of hijacking aircraft (Article 

121), and the crime of homicide (Article 232). All these kinds of crimes are punishable by 

death in light of the Criminal Law.  The nature of the death penalty for this kind of crime is 

called “absolutely determinate death penalty”
262

 or called mandatory death penalty. And all 

this time, “the death penalty is mainly applied to such homicide, crime of intentional injury 
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as only a few types of serious crimes.”
263

 Abolishing the death penalty for lethal violent 

crime would be the last strategy of death penalty system reform in China and it will be the 

most difficult. On the one hand, lethal violent crime has the most serious reverse-ethic, and 

it also easily raises the whole society concerns and easily sparks outrage. This can be 

clearly seen in recent cases, such as that of Li Changkui
264

, who raped and killed his fiancée 

and then killed the fiancée’s brother, and the case of Yao Jiaxin
265

, who cruelly killed a 

woman. These two cases called the public’s attention to lethal violent crime and the death 

penalty system, and caused the society to intensively debate whether these two perpetrators 

shall be sentenced to death or not. Finally, however, the opponents of the death penalty 

really lost to the proponent. And this result was reflected in the final judgments of these 

two cases. On the other hand, the death penalty for lethal violent crime is in line with 

traditional Chinese concepts of retribution, which include “death to the killer, prison to the 

violence”. “This traditional concept has already survived more than one thousand years in 

China, and until now the revenge consciousness and retribution concept remain ingrained in 

Chinese thinking, and the psychological expectation of retribution can distinctly be found 

amongst the Chinese.”
266

 The traditional concept of “life for a life” has a firm foundation in 

the whole society and it has a deep influence on the criminal legislation and also provides a 

strong basis for sentencing the criminal who committed lethal violent crime to death. In 

addition, “immediately abolishing entirely the death penalty de jure and de facto would be 

too sudden to be accepted by the current social reality in China, because social support for 

complete abolition is lacking. But it doesn’t mean that the public security now is in a bad 
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situation; it was deeply impacted by the large population, the model of criminal legislation 

and the model of social control instead.”
267

 The complete abolition of the death penalty for 

lethal violent crime is at this stage unrealistic, but it should be limited by legislation. One 

important step is to amend the provisions of mandatory death penalty in the Criminal Law. 

There are 4 crimes punishable by mandatory death penalty in the present Criminal Law, 

namely, the crime of hijacking aircraft (Article 121), crime of kidnapping (Article 239), 

crime of abducting and trafficking in a woman or child (Article 240) and crime of 

instigating a riot to escape from prison or gather people to raid a prison with weapons. In 

accordance with these provisions, “if the crime falls under any category provided by the 

Criminal Law, the defender shall be sentenced to death, except if he or she due to the 

circumstances of a crime calls for a lighter or mitigated punishment or exemption from 

punishment under the provisions of Criminal Law, or he or she is in the situation that the 

death penalty shall not be imposed on him or her.”
268

 To a great extent, therefore, the 

judicial discretion of the judge in the process of sentencing is limited. As for the policy of 

“strictly controlling and applying the death penalty deliberately”, the terms of mandatory 

death penalty is nothing else but will only bring the possibility that the death policy will be 

ignored by the judge. This kind of provision, thus, should be amended and replaced by life-

imprisonment for the sake of strictly controlling and limiting the death penalty for lethal 

violent crime.  

3.2. The death penalty and its reforms in other countries  

In according to the Amnesty International Global Report (hereinafter: AIGR), as of 

December 31, 2016, there were 57 countries retaining the death penalty, and 104 countries 

abolished the death penalty for all crimes, and 141 countries totally abolished the death 

                                                           
 
267

 王勇[WANG Yong], 《中国死刑研究的三个误区与路径调整》[On the Three Misunderstanding Areas 

of the Study of Death Penalty in China and the Adjustment of Approaches], 吉林大学社会科学学报[Jilin 

University Journal Social Sciences Edition] 2012, Vol. 52, No.5, 130.  
268

 陆建红[LU Jianhong], above no.262. 



97 
 

penalty in law or practice.
269

 For these 57 retentionist, the AIGR states that at least 1032 

people were executed in 2016, a 37 % decrease in the number of executions carried out 

globally in 2016 against the previous year.
270

 According to the AIGR, the Republic of 

Benin and the Republic of Nauru abolished the death penalty in January 21, 2016, and May 

12, 2016, respectively; “several others took steps to restrict use of the death penalty; and 

the global trend remained towards the abolition of the death penalty as the ultimate cruel, 

inhuman and degrading punishment.”
271

 This dissertation would like to explore the 

legislation of the death penalty and its potential reform in the retention states, taking United 

States of American, Japan, Indonesia, and other states as examples, as well as taking the 

abolitionist states, like European states, as the comtrastively analysing example. 

3.2.1.The death penalty and its reforms in Asia: taking Japan and 

Indonesia as examples 

3.2.1.1. The death penalty and its reforms in Japan 

Japan is an important country and “the only high-income democracy Asian state in the 

world to retain and apply the death penalty”,
272

 as one of the six principal punishments it 

applies.
273

 In accordance with the Penal Code of Japan, judges are empowered to sentence 

the convict to death by hanging for twelve crimes,
274

 which include insurrection (Article 
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77(1. i), instigation of foreign aggression (Article 81), assistance to the enemy (Article 82), 

arson of inhabited buildings (Article 108), detonating explosives (Article 117 (1)), damage 

to an inhabited building by flood (Article 119), overturning of trains (Article 126), 

endangering traffic by overturning of a train (Article 127), pollution of water supplies with 

poisonous materials and causing death thereby ( Article 146), homicide (Article 199), 

robbery causing death or injury (Article 240 ), rape at the scene of a robbery and causing 

death thereby (Article 241); in addition to these twelve crimes, some scholars state that 

there are six crimes that are punished by death, including use of explosives, causing death 

as a result of a duel, causing death as a result of an aeroplane crash, causing death by 

hijacking an aircraft, and killing a hostage.
275

 Except for the crimes provided by Articles 77 

(1. i), 81, 82, 108, 117, 119, and 127, the crimes provided by Articles 126, 146, 199,240 

and 241 and the other six crimes described by other scholars are all lethal crimes, for which 

the application circumstances for the death penalty are that the crime causes the death of 

another person. According to the AIGRs, for these eighteen crimes, the Japanese judicial 

authorities have imposed the death penalty on several convicts and executions have been 

carried out, as can be seen in the following graph.
276

  

Graph 5. 
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(From the above graph, we can see that the number of reported death sentences in Japan 

has fluctuated, i.e. there was a slight increase from 23 in 2007 to a peak of 30 in 2009 and 

then a sharp decline to a low of 2 in 2014, before which there had been a slight increase 

from 3 in 2012 to 5 in 2013; after 2014 the number remained at its relatively low level of 

between 2 and 4. Similarly, the number of reported executions in Japan also flucturated. It 

hit a peak of 15 in 2008, increasing from 9 in 2007, and then decreased to zero in 2011, 

which means that Japan did not carry out any executions in that year. However, 7 convicts 

were executed in 2012 and 8 in 2013; after that, Japan only executed 3 convicts a year in 

2014, 2015 and 2016.) 

From the above graph, we can see an obvious change after 2009, when the numbers of 

reported death sentences and reported executions show a sharp decline. This is mainly the 

result of the introduction of the lay assessor trials in 2009 - the saiban-in (‘public 

participants’) - in which six saiban-in and three judges deliberate and make decisions 

together on both guilt and the sentence.
277

 Before the implementation of the sailan-in seido, 

“each party in the new saiban-in court had appeared to directly or indirectly contemplate 

the prospect of de facto abolition of the death penalty”.
278

 Under the new trial system, “the 

lay judge panels impose a death sentence in approximately seventy percent of the cases 
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where the prosecutors seek one,”
279

 and so the number of the death sentences has decreased 

since 2009, as shown in the above graph. This is the most important reform to control the 

use of the death penalty in Japan to date, in the context of a retention of capital punishment.  

3.2.1.2. The death penalty and its reform in Indonesia 

The Republic of Indonesia is an important Asian state which retains the death penalty, and 

it has been “a persistent feature of the Indonesian legal system”
280

 in a country which has a 

“population of 260 million people and … is the world’s fourth most populous country.”
281

 

According to the Penal Code of Indonesia, the death penalty by shooting is provided as one 

of the basic punishments, along with imprisonment, light imprisonment and a fine. 
282

 

There are 11 types of crime in the Indonesian Penal Code where the culprit can be 

sentenced to capital punishment, including assaulting the President or Vice President 

(Article 104), persuading another country to take hostile action against Indonesia (Article 

111 Paragraph (2)), deliberately revealing or informing or smuggling information 

concerning the interests of the state to foreign powers (Article 112), voluntarily entering 

into military service with a foreign power (Article 123), supporting the enemy in a time of 

war (Article 124 Paragraph (3)), committing a fraudulent act in the delivery of materials for 

use of the navy or the army in time of war (Article 127 Paragraph (1)), assaulting a King or 

a President of another country, either as a premeditated action or where the action results in 

death (Article 140 Paragraph (3)), premeditated murder (Article 340), theft which results in 

serious injury or death (Article 365 Paragraph 4), extortion which results in serious injury 

or death (Article 365 Paragraph 2), and sea/river hijacking which results in death (Article 

444).
283

 Outside the Penal Code, the death penalty also can be used for criminal actions 
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under specific central government laws, including economic crimes (Law No. 21 Year 

1959
284

), abuse of political powers (Law No. 11 Year 1963
285

), crimes of corruption (Law 

No.31. 1999; and Law No. 20. Year 2001
286

), drug trafficking (Law No. 39 Year 2005
287

), 

acts of terrorism (Law No. 9 Year 2013
288

), and crimes involving air transport (Law No. 4 

Year 1976
289

).
290

 Based on these clauses which provide for those crimes punishable by 

death, according to the Amnesty International Report of 2016, the Indonesian judicial 

authorities passed more than 60 death sentences and executed 4 offenders; the number of 

sentences being higher than in 2015 when it was 46, but the number of executions lower 

than in that year, when  14 people were 
291

 “convicted of drug-related offences to confront 

‘a national emergency’ in drug-related deaths.”
292

 However, in practice Indonesia does not 

execute convicts who are given death sentence in all years; for instance, it did not carry out 

the death penalty from 2009 to 2012 according to the AIGRs,
293

 although we can see that it 

has imposed death sentences in every year since 2010, as can be seen in the following 

graph.  
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Graph 6: 

 

(From the above graph, we can see that the number of reported death sentences is 

generally increasing except in 2014, when it fell to 6, the same number as in 2011; the peak 

was in 2016, when approximately 60 were executed.
294

) 

From the list of crimes punishable by death mentioned above, we can see that Indonesia has 

not legislatively abolished or reduced the number of the crimes punishable by death, but 

increased it by legislation after the amendment to the Penal Code in 1999, in the cases of, 

for example, drug traffickers (Law No. 39 Year 2005), and the Act of Terrorism (Law No. 

9 Year 2013). However, we can see that even though the number of crimes punishable by 

death in the legislation has increased, the number of death sentences in judicial practice was 

relatively low during the administration of the former President, Susilo Bambang 

Yudhoyono (2004-2014); however, with the current President of Indonesia, Joko Widodo, 

the number has increased two or threefold. Reacting to this, some scholars have criticized 

the fact that the Indonesian democratization process, including a fundamental overhaul of 

its legal system, which was promoted by Susilo, did not extend to revoking the death 
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penalty;
295

 and his successor, Joko Widodo, “has proven to be a staunch supporter of the 

death penalty”.
296

 Actually, under the Penal Code of Indonesia, the crimes punishable by 

death mentioned above are mainly crimes against the security of the state and lethal crimes 

which result in death where there are circumstances which can be applied to impose the 

death penalty. Beyond the Penal Code, the other crimes for which it is possible to impose 

the death sentence are not violent and lethal crimes, but for instance, economic crimes, 

abuse of political power, and drug trafficking, and the grounds for stipulating the death 

penalty for these kinds of the crimes can mainly be attributed to “political reasons, 

[including] actual crime control measures”;
297

 in addition, the deterrence theory has a great 

influence on the leadership and legislators in Indonesia. For example, some Indonesian 

officials argue that “executions would have a deterrent effect on crime, that the most 

serious crimes merit the death penalty, and that unrepentant or recidivist criminals deserve 

death”;
298

 and this is particularly strongly argued for drug-related crimes; for instance, the 

former President, Yudhoyono, said that “deterrence and the interests of justice justify the 

use of the death penalty for drug charges”.
299

 Just as Professor Daniel points out, “outright 

abolition is considered unlikely under Joko Widodo, as Indonesia’s public, government, 

and religious institutions still favor retention.”
300

 Based on the aforementioned political 

reasons, the idea of deterrence and the interests of justice, Indonesia would not consider 

repealing the death penalty for the time being 
301

 and will even increase the use of the death 

penalty, as has occurred in the past two years. 

3.2.2. The death penalty and its reforms in Europe and Central Asia 
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The movement to abolish the death penalty was driven by theoretical controversy, in 

particular in Western Europe, where debates on the abolition of the death penalty took 

place several centuries ago and “have been going on at least since Cesar Beccaria.”
302

 In 

1764, Beccaria in his book, Dei Delitti et dellepene (On Crimes and punishments), strongly 

expressed his attitude against the death penalty, which gave rise to a heated discussion on 

the abolition of the death penalty. “During the second half of the eighteenth century, the 

abolition of the death penalty became an important political issue in several Western 

European countries”;
303

 and after 1848 some clear signs of a gradual elimination of the 

death penalty in some Europe states were already observable;
304

 for example, after 1850 the 

death penalty in the Netherlands was not carried out in public any more but behind prison 

walls due to public aversion to witnessing it.
305

 And then, “in 1860, the death penalty in 

Netherlands was abolished de facto, and 1870 formal abolition was debated and accepted 

by Parliament.”
306

 However, the death penalty could be used under a situation of national 

emergency, like, for example, a war, and until 1878 it was completely repealed for crimes 

in peacetime.
307

 The treatment of the death penalty in France had similar characteristics of 

gradual abolition, i.e., the number of capital crimes was gradually reduced.
308

  

However, by reviewing the history of the abolition of the death penalty in Europe, it seems 

that the main reason driving the abolition of the death penalty from the earliest times was 

not concern for human rights, but other arguments. For example, in her paper, Professor 

Annemarieke Beijer points out that the two main objections against the death penalty in the 

Netherlands in the ninteenth century were that “the death peanlty violates the ‘evolving 
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standard of decency’ and it is not a necessary instrument to maintain public order”;
309

 she 

noted that in 1870 the public was against the death penalty on religious grounds
310

 and 

“they were afraid that the Bible would lose its importance as a guide to penal policy.”
311

 To 

a great extent, the issue of human rights at that time was not a central concern with the 

death penalty, but referred to slavery; therefore, the concept of human rights was still not 

the core reason to drive the abolition of the death penalty, although it perhaps was 

important in some European states, such as Iceland (1928)
312

, and Sweden (1921).
313

 

However, with the outbreak of World Wars I and II in the first half of the twenty century 

and the resulting huge loss of life, the concept of human rights and human dignity become 

important issues for the public and even, finally, become a main value proposition from a 

legislative perspective. Subsequently, the death peanalty was finally considered to be 

incompatible with the presumably humane values of modern liberal democracy.
314

 

Expecially given that, as the ECHR was drafted in 1948 and adopted on 4 November 1950, 

human rights truly became the most important factor driving the movement to abolish the 

death penalty. This was because the ECHR is “a central reference text for the protection of 

fundamental rights in Europe,”
315

 and it established the European Court of Human Rights 

(hereinafter: ECtHR); all member states have to belong to the ECHR and new members 

have to ratify it. However, the ECHR does not directly require member states to abolish the 

death penalty, but it does prohibit torture.
316

 Certainly, the death penalty is by its nature 

classified as a form of torture. To a great extent, the ECHR acts as a foundational legal 

instrument against the death penalty, and its two important protocols, i.e. Protocol No.6 to 

the Convention for the Protection of Human Rights and Fundamental Freedoms concerning 
                                                           
 
309

 ANNERMARIEKE Beijer, above no.302, 101. 
310

 See Ibid. 
311

 Ibid. 
312

 See Capital Punishment in Iceland, available at: 

<https://en.wikipedia.org/wiki/Capital_punishment_in_Iceland>. (Last visited: May 2, 2017). 
313

 See Capital Punishment in Sweden, available at: 

<https://en.wikipedia.org/wiki/Capital_punishment_in_Sweden>. (Last visited: May 2, 2017). In 1921, the 

death penalty was abolished for crimes committed in peace time, and, in 1973, it was abolished for all crimes, 

including crimes committed in time of war.  
314

 See JAMES M. Donovan, above no.308, 575. 
315

 MAJA Nastić, ECHR and National Constitutional Courts, Zbornik Radova Pravnog Fakulteta u Nisu, 

2015, Issue. 71, 203. 
316

 The European Convention on Human Rights, Article 3. 



106 
 

the Abolition of the Death Penalty (hereinafter, Protocol No.6) and Protocol No. 13 to the 

Convention for the Protection of Human Rights and Fundamental Freedoms, Concerning 

the Abolition of the Death Penalty in All Circumstances (herinafter, Protocol No.13), are 

specific and main instruments driving member states to abolish the death penalty, as they 

directly require member states to abolish it.   

In fact, the strategy of the abolition of the death penatly in Europe is also a gradual one. 

After WWII, the movement to abolish the death penalty was pushed to a peak, driven by 

the ECHR, but it still followed the route of gradualism, i.e, on the one hand, some member 

states first gradually reduced the number of capital crimes and then completely abolished 

the death penalty, or some member states prohibited the use of the death penalty for all 

crimes except in conditions of war or national emergency; on the other hand, after the 

ECHR, the other international Conventions proposed gradualism and allowed member 

states to use the death penatly in time of war until 2000. For example, Article 2 of Protocol 

No.6, which was adopted in 1983, allows member states to make provision in its law for the 

death penalty in respect of acts committed in time of war or of imminent threat of war,
317

 

but this condition was only completely changed in Protocol No. 13, adopted in 2000 which 

declared that the final step should be taken to abolish the death penalty in all 

circumstances.
318

 In addition, the Charter of Fundamental Rights of the European Union 

(hereinafter, the EU Charter) is another important political document in the drive towards 

the abolition of the death penalty. In accordance with Article 2 of the Charter, the death 

penalty is an absolutely prohibited punishment.
319

 From the political perspective, under the 

requirements of the Council of the Europe, “abolition is an explicit and absolute condition 

to become a member of the EU, and also a prerequisite for membership in the Council of 

Europe.”
320

 Regarding this, some scholars argue that “the approach taken by the European 
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countries to the death penalty is nearly homogeneous and shows clearly the path regional 

institutions follow to achieve a common understanding on human rights.”
321

 Meanwhile, 

more European states - around 27 - had removed the death penalty from the penal system 

for crimes committed in peacetime before the adoption of Protocol No.13 in 2000, 

including Germany (West Germany in 1949, East Germany in 1978), Italy (1947), Portugal 

(1867 for peacetime, 1978 for wartime), the United Kingdom (suspended in 1965, and 

confirmed in 1969), 
322

 and Hungary(1990);
323

 some member states - around - 14 repealed 

the death penalty for crimes committed in the peacetime after 1990. To date, almost all 

European states have abolished the death penalty for all crimes de jure and de facto, except 

for Russia, Belarus, and Kazakhstan. The latter two are not the members of the Council of 

Europe because of the human rights concerns.  

According to Belarus’s Constitution, “the death penalty may be applied in accordance with 

the law as an exceptional penalty for especially grave crimes and only in accordance with 

the verdict of a court of law.”
324

 Therefore, there is no constitutional obstacle to abolishing 

the death penalty in Belarus, but the Consitution authorizes its use. Under the Criminal 

Code of the Republic of Belarus, the death penalty is an exclusive penal measure for some 

particularly serious crimes involving deliberate deprivation of a person’s life with 

aggravating circumstances, but it cannot be applied to persons who are younger than 
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eighteen years old before committing the crime, to women, or to a man who has reached the 

age of sixty-five when the sentencing judgment is pronounced; the death penalty may be 

replaced by a pardon with life imprisonment.
325

 As of now, according to the Criminal Code 

of Belarus, there are 14 crimes punishable by death, including launching or conducting 

aggressive war (Article 122.2), murder of a representative of a foreign state or international 

organization in order to provoke international complications or war or destabilize public 

order in a foreign country (Article 124.2), acts of international terrorism (Article 126), 

genocide (Article 127), crimes against the safety of humanity (Article 128), use of weapons 

of mass destruction prohibited by an international treaty ( Article 134), violation of the laws 

and usages of war (Article 135.3), murder committed under aggravating circumstances 

(Article 139.2), terrorism (Article 289.3), treason involving a murder (Article 356.2), 

conspiracy to seize state power (Article 357.3), an act of terrorism against a state or public 

figure (Article 359), sabotage (Article 360.2), and murder of an employee of law-

enforcement bodies (Article 362.2).
326

 Of these 14 crimes, 7 are crimes against peace, 

security, humanity and the military, 5 are crimes against the state and the order 

implemented by the authorities; and most of them take aggravating circumstances and 

causing death as the condition for the application of the death penalty. For these 14 crimes, 

Belarus authorities have imposed death sentences and executed only a few convicts in 

recent years, according to the AIGR. For instance, in 2016, 4 convicts had been given death 

sentences by April 2016, and 4 executed, and there are 2 individuals known to be under 

sentence of death at the end of 2016;
327

 however, in 2015, only 2 convicts had a death 

sentence imposed, and no one was executed.
328

 By contrast, in 2014, Belarus authorities 

executed 3 convicts after a 24 month hiatus, but no one had a death sentence imposed.
329
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Belarus, one of the two states in the Europe and Central Asia to use the death penalty, is 

under great pressure from the Council of Europe. The 1283
rd

 Meeting of the Committee of 

Ministers of the Council of Europe explicitly states that “we call on the Belarus’ authorities 

to commute the remaining death sentences and establish a moratorium on executions as a 

first step towards abolition of this practice”.
330

 In fact, as early as 2012, “the European 

Parliament adopted resolutions to call for the initiation of moratorium as a step to abolition 

of the death penalty in Belarus.”
331

 Reacting to this Resolution, however, the Belarusian 

government made a statement criticizing it for being “nothing but a continuation of its 

pressure tactic on the Belarusian authorities and interference with the domestic affairs of 

the country”;
332

 and argued that “it [this resolution] produces the impression that European 

MPs care less about [the] reliability of the facts and [the] validity of [the] conclusion”.
333

 

Belarus has not abolished the death penalty in recent years, but “has more stringent 

restrictions on the use of the death penalty than provided for in the international 

covenant”
334

 according to Belarus’ Deputy Minister of Foreign Affairs Valentin Rybakov, 

who gave a speech at the international conference on the Death Penalty in 2016, where he 

also argued that it is impossible to impose a moratorium on the death penalty due to 

“repeated opinion polls [which] suggest that the death penalty continues to be differently 

perceived in the society and still has a majority of supporters.”
335

 Moreover, on May 3, 

2017, the House of Representatives set up a working group on the death penalty in the new 

convocation parliament, which will inform the public on different aspects of the 

punishment and provide a full-fledged monitoring of the situation.
336
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The Republic of Kazakhstan is another non-member state of the Council of Europe which 

retains the death penalty in the European and Central Asian region. The retention of the 

death penalty in Kazakhstan has constitutional grounds and its use is restricted by the 

Constitution, which provides that “the death penalty shall be established by law as an 

exceptional punishment for terrorist crimes which have resulted in fatalities, and also for 

especially grave crimes, committed in wartime, with granting a sentenced person a right to 

appeal for pardon.” 
337

 Under the present Criminal Code of the Republic of Kazakhstan, the 

death penalty is stipulated as one of the five types of punishment which may be applied to a 

person recognized as a guilty of committing a crime,
338

 and is an exceptional measure of 

punishment carried out by shooting for crimes of terrorism, which cause loss of life, as well 

as for especially grave crimes, committed in wartime. These punishments originate almost 

directly from the Constitution.
339

  

Currently, there are 17 crimes punishable by death, i.e., unleashing or conducting 

aggressive war (Article 160(2)), use of weapons of mass destruction, as prohibited by 

international treaty signed by Kazakhstan, conduct in war (Article 163(2)), murder of a 

special person listed in Article 164(1) (Article 164(2)), genocide in wartime (Article 168), 

acting as a mercenary involved in the death of people or causing other grave consequences 

(Article 170 (4)), treason in wartime (Article 175(3)), an infringement on the life of the first 

President of Kazakhstan-leader of the nation (Article 177), an infringement on the life of 

the President of Kazakhstan (Article 178), sabotage (Article 184), acts of terrorism (Article 

255), insubordination or other non-execution of orders in wartime (Article 437 (5)), 

resistance to the Head of the public association or compelling him (her) to violate official 

obligations in wartime (Article 438 (4)), violent actions in relation to the Head of the public 

association in wartime (Article 439 (4)), desertion in wartime (Article 442(4)), evasion or 

refusal of military service in wartime (Article 443 (3)), violation of rules regarding combat 

duty in a military situation or in war time (Article 444(3)), and surrendering or abandoning 
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means of warfare to the enemy (Article 455).
340

 From these crimes, we can see that one of 

the application conditions for 12 of these 17 crimes is explicitly provided for in wartime, 

and one of them is explicitly stipulated as related to terrorism. For these crimes, 

Kazakhstan authorities rarely use the death penalty and almost never execution; for 

example, in 2016 Kazakhstan imposed a death sentence on one convict charged with a 

terrorism-related offense, but did not execute. This is the first time that Kazakhstan has 

used the death penalty since 2003 when the official moratorium on execution was launched, 

which continues to be observed. Furthermore, if the convict has been sentenced to death, he 

(she) is granted a right to plead for mercy;
341

 and the death penalty is not be imposed on a 

person who committed a crime at an age younger than eighteen years, on women and on 

men of sixty-three years old or over. 
342

 However, the current Criminal Code has already 

reduced the scope of the death penalty.
343 

 When compared with the Criminal Code of the 

Republic of Kazakhstan No. 167 of July 16, 1997 (as amended by the Law of the Republic 

of Kazakhstan No. 24-V of June 28, 2012)( с изменениями, внесенными Законом 

Республики Казахстан № 24-V от 28.06.2012 г), for the death penalty imposed on an 

older convict the present Criminal Code does not provide for the application condition of 

“by the time of the court passes judgement (и мужчинам, достигшим к моменту 

вынесения судом приговора шестидесятипятилетнего возраста)”, and it reduces the age 

limitation from 65 to 63. The Criminal Code of 2012 provided for the age limitation for the 

death penalty imposed on an older convict; i.e. that the convict be 65 years old by the time 

the court passes the judgment.
344

 By law, the death penalty may be commuted to life 

imprisonment or imprisonment for the specified period with service of the sentence in the 

correctional colonies under a special regime; in the case of a cancellation of the moratorium 

on the execution of the death penalty, the convict under the death sentence shall have a 

right to plead for mercy irrespective of whether they have made this plea before the 
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moratorium or not.
345

 In this sense, the Kazakhstan government states that “in the context 

of Kazakhstan it is the actual abolition of the death penalty.”
346

 However, the use of the 

death sentence in 2016 has to a great extent, already proved this statement to be false. 

Russia is another European state which is a member of the Council of Europe and retains 

the death penalty in law, although it has never been carried out in judicial practice since the 

introduction of the Russian president’s “de facto ban on executions --- or ‘moratorium’--- 

to comply with Russia’s obligations to the Council of Europe”
347

 in 1996. In addition, two 

decisions of the Constitutional Court, i.e., temporarily barring the death penalty on 

procedural grounds and suspending it indefinitely, but not irrevocably, have contributed to 

the prohibition of executions and the use of the death penalty in Russia.
348

 In accordance 

with the Criminal Code of Russia, the death penalty may be imposed only for especially 

grave crimes endangering human life, and it shall not be imposed on women, nor to persons 

who have committed offences when under 18 years of age, nor to men who have reached 

65 years of age by the time of adjudication; and it may be replaced by a pardon with 

deprivation of liberty for life or by deprivation of liberty for a term of 25 years.
349

 Currently, 

there are 5 crimes which may be punishable by death, i.e., murder (Article 105 (2)), an 

encroachment on the life of a statesman or a public figure (Article 277), an encroachment 

on the life of a person administering justice or engaged in a preliminary investigation 

(Article 295), an encroachment on the life of an officer of a law-enforcement agency 

(Article 317), and genocide (Article 357).
350

 However, considering the anti-terrorism 

situation in Russia, in 2016, the AIGR points out that “some Russian politicians expressed 

support for the death penalty; in March (2016) they submitted a bill to the Duma to 
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reinstate the death penalty for terrorism-related crimes; the government and the Supreme 

Court expressed their opposition to the bill in the same month.”
351

 

3.2.3. The death penalty and its reform in the USA 

Considering the historical context of the death penalty in Europe and the USA, Professor 

Joshua Kleinfeld, in his paper “Two Cultures of Punishment” points out that “the 

European/American disagreement about capital punishment is not just an instrumental or 

practical disagreement about policy but a clash between two visions of justice”.
352

 In this 

paper, he further argues that if capital punishment is ever just, then the right to life must be 

such as to be forfeit for the worst wrongdoing;
353

 if it is never just, then the right to life 

must be such as to never be forfeit;
354

 “Europe’s opposition to the death penalty reflects the 

belief that the right to life is never forfeit for any wrong.”
355

 By contrast, American capital 

punishment represents the belief that ultimate wrongdoing deprives wrongdoers of 

worth.
356

 Along with Japan, “the United States is the only high-income democracy in the 

world to retain capital punishment”
357

. Under the special federal regime of the USA, 

however, not all states in America retain the death penalty. As of November 9, 2016, there 

are 31 out of 50 states - and the Federal government and the military – which still use the 

death penalty, and among these 31 states, 4 states have the death penalty with gubernatorial 

moratoria, i.e., Colorado, Pennsylvania, Washington and Oregon;
358

 19 out of the 50 states 

- as well as the District of Columbia - have already abolished the death penalty.
359

 At the 

federal law level, i.e. the United States Code, there are 40 clauses providing for the death 
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penalty for 40 criminal behaviors.
360

 However, most of these 40 criminal behaviors are 

explicitly provided to be related to murder, i.e. 30 crimes are directly related to murder, 
361

 

the 7 crimes punishable by death are those which have causing another person to die as 

their circumstance of application,
362

 while there are 3 other crimes, namely espionage, 

genocide, and treason.
363

 Therefore, it can be said that “the death penalty in the United 

States is used almost exclusively for the crime of murder.”
364

 At the states’ level of the 

Criminal Code, most of the crimes punishable by death are murder or involve causing the 

victim to die.
365

 Under these crimes punishable by death, the number of the death sentences 

imposed by the federal and states’ courts in the last ten years can be seen in the following 

graph.  

Graph 7: 
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(From the above graph, we can see that the highest number of death sentences in the last 

ten years was in 2007, i.e. 126 offenders, 3 more than in 2006, while the lowest is 30 in 

2016. The graph as a whole shows a significant decrease from 2006 to 2016.
366

) 

According to a report by the Bureau of Justice Statistics, Capital Punishment 2014-2015-

Statistical Brief, “by the end of 2015, 33 states and the BOP (the Federal Bureau of Prisons) 

held 2881 inmates under sentence of death, 61 fewer that at year end 2014, which is 2942, 

and it was the fifteenth consecutive year in which the number of inmates under sentence of 

death decreased.”
367

 This decrease is mainly attributable to the reform and restriction of the 

use of the death penalty, as it has been said that “Americans have stuck with grim 

determination to the idea of the ultimate penalty even as other Western democracies have 

turned against it.”
368

 Drehle David Von gives five reasons for this; despite decades of effort 

(to use the death penalty), we are not getting better at it; the crime rate in recent years has 

plunged; there are dwindling justifications; governments are going broke,
369

 and “the 

justices that themodern death penalty is a failure.” 
370

 In recent years, some states have 

removed the death penalty from their states’ Criminal Code; these include Connecticut, 

which abolished the death penalty in 2012, Illinois in 2011, Maryland in 2013, and 

Delaware in 2016; in this latter case the Supreme Court held that the state’s capital 

sentencing procedures were unconstitutional and struck down Delaware’s death penalty 

statute.
371

 4 states have the gubernatorial moratorium - Colorado, Pennsylvania, 

Washington and Oregon.
372

 Some American scholars have said that “the momentum of 

death penalty abolition and reform work can be attributed largely to a combination of the 
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accomplishments of the innocence movement, the demonstrated exorbitant cost of the 

sentence, and the lengthy appeals process.”
373

 Even though “justices all know that the 

modern death peanlty is a failure”,
374

 the public in the U.S. still shows great support for the 

death penalty, according to a report released by Gallup in October 2016, which showed that 

60% of respondents still favor the death penalty, although this is the lowest level since 

1972.
375

  41% of respondends thought that the death penalty is not imposed frequently 

enough, and 26% thought the frequency is right.
376

 Therefore, the death penalty is still 

retained in the federal Criminal Code and a majority of states’ Criminal Codes.  

Other than the death penalty, Life imprisonment without parole, serving as a sentencing 

alternative, is provided in the Criminal Codes of the 31 states in which the death penalty is 

still applicable, as well as the Federal Statute and the Military Statute.
377

 In addition, except 

for Alaska, the Criminal Codes of the 18 states and the District of Columbia in which the 

death penalty has already been abolished provide for Life imprisonment without parole. 

Life imprisonment without parole had great public support in the public opinion poll in 

September 2014, in which 45% of respondends thought that life imprisonment without 

parole is the best penalty for murder, while 50% preferred the death penalty, and only 5% 

did not have any opinion. 
378

 Some American scholars point out that the emergence of life 

imprisonment without parole as the primary alternative punishment to the death penalty for 

capital crimes is the major reform in contemporary capital practice;
379

 and the rapid rise of 

its use “can partly be attributed to a desire for a reliable, terminal punishment to replace the 

death penalty”.
380

 In practice, “since the widespread adoption of life imprisonment without 

parole in the mid-1990s, the imposition of new capital sentences and the number of 
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executions have declined to levels not seen since the 1970s.”
381

  However, we all know that 

life imprisonment without parole does, in fact, deprive the inmate’s rights to hope for 

rehabilitation and violates human rights; however, “the United States has been nonchalantly 

condemning tens of thousands of people to the ‘other death penalty’ with barely a legal or 

political whimper”.
382

 Fortunately, it is criticed by many American scholars,
383

 and the 

issues of life imprisonment without parole and the death penalty are disscussed in the USA; 

the state of Alaska has repealed the death penalty and life imprisonment without parole and 

this will be a great example for other states in the USA to follow in the near future. All in 

all, Jordan M. Steiker argues, “the modern American death penalty---with its unprecedented 

costs, alternatives, and legal regulatory framework--- seems newly vulnerable to judicial 

invalidation; reform of the death penalty and its abolition might well be on the same 

path.”
384

 

3.3. Conclusion 

Historically, China is a capital punishment country, which has never removed the death 

penalty from its legal system. China will not completely abolish the death penalty de facto 

and de jure in the near future (some scholars say that it will take at least 30 years). This is 
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the background to death penalty reform in China. In the Mao era, China was in a lawless 

period (even though there were some laws and regulations, they were barely used) and thus 

countless people were executed without any legal procedure and legal judgment; however, 

we cannot ignore the fact that the country implemented a policy of cautious and strict 

execution. Post Mao, the death penalty policy of cautious and strict execution was still 

taken as the effective policy. This changed a little in the Deng Xiaoping era, in which the 

execution legislation was expanded and the death penalty was used more frequently in 

judicial practice. Since the Deng era, the “strike-hard” movement - which is in fact a kind 

of revolution in the approach to crime - was introduced and implemented, and the death 

penalty in this period was deemed to be the best deterrent to curb crime. After Deng, in the 

Jiang Zemin era, a death penalty policy of cautious and strict execution was implemented 

again, but was expressed in another form, i.e. “killing cautiously and killing less”. In the 

Jiang era, the number of crimes punishable by death was kept at a same level and this 

situation continued to the early period of Hu Jintao’s premiership.  

In the middle of the Hu era, in 2007, China took the first step to effectively control the use 

of the death penalty, namely, the power to review for all death sentences was restored to the 

SPC from the local High People’s Courts and the Military Courts, such that the SPC can 

now uniformly exercise the power to review and further improve the standards and 

conditions of evidence and the procedure involved in sentencing someone to death. 

Actually, this was a reform conducted from the perspective of judicial practice. At the end 

of the Hu era, China took the second step to reduce the possibility of the use of the death 

penalty, namely, repealing the death penalty for 13 crimes. Then, in 2015, the Ninth 

Amendment removed the death penalty from a further 9 crimes. In fact, these were two 

great steps for the reform of China’s punishment system. However, we cannot ignore the 

fact that the abolition of the death penalty for these 22 crimes is almost useless in reducing 

the possibility of the use of the death penalty, because the death penalty for these crimes 

was almost never used in judicial practice. At present, there are 46 crimes punishable by 

death, but we do not know how many people are sentenced to death and executed every 

year because this information is treated as a secret in China. According to the Amnesty 

International Report, around 1500 offenders are sentenced to the death penalty and 

executed annually.  Even though China will not completely abolish the death penalty in the 
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near future, the Party’s political document promises that China will gradually reduce the 

number of charges that could lead to the death penalty. Some scholars have pointed out that 

China will strategically remove the death penalty from the penalty system; namely, firstly 

repealing the death penalty for nonviolent crimes, and then abolishing the death penalty for 

violent but non-lethal crimes, and finally removing the death penalty for lethal crimes. 

Consequently, China will be able to completely abolish the death penalty de facto and de 

jure.  

Outside of China, at the international level, as an obviously inhuman punishment, the death 

penalty is gradually being abolished de jure and de facto by more and more states. Even 

though it is still provided for in the Criminal Law, the judicial authorities have already 

taken many steps to limit and control its use. In the future, we can say that the death penalty 

will be completely removed from the penalty system around the world under the influence 

of the concept human rights. Obviously, however, the moment at which a state abolishes 

the death penalty does not have any connection with its economic and social development, 

or even with its democratic development. For instance, the USA and Japan are two 

important and democratic developed countries, but the death penalty is still provided in 

their criminal laws and used frequently, and many citizens in these countries are in favor of 

the death penalty. Therefore, to a great extent, the abolition of the death penalty is still in 

process, and steps to abolish it are also being taken slowly. However, we can also see that 

the reform of the death penalty has already been launched in these states.  
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4. The alternative punishment to the death penalty 

4.1. Controversy over the notion of an alternative punishment to the 

death penalty 

As regards the definition of an alternative sanction to the death penalty, it seems that most 

Western scholars are not interested in discussing it.
385

 By contrast, however, most Chinese 

scholars start their research with a discussion of the notion of the alternative to the death 

penalty for the following two reasons: firstly, the research approaches adopted by Chinese 

scholars are different from those adopted by Western scholars. These differences could be 

caused by the national culture, ways of thinking and research logic, etc. Most Chinese 

scholars think that the notion of the criminal law mainly associates the cognitive style of 

criminal theory with criminal issues, the mental approach of the theory with criminal 

phenomenon and the methods of evaluation used by the theory with the value of criminal 

law.
386

 Therefore, they seek to define the criminal issues on which they will focus by 

clarifying a relevant notion of the issues. Secondly, China’s death penalty system is very 

different from that of other states. This is because, in accordance with Article 48 of the 

Criminal Law, the death penalty can be carried out in two ways, i.e., immediate execution 

and execution with two-year’ suspension. 
387

 Furthermore, many serious crimes are still 

punishable by the death penalty under the present law, while for some of them, the death 

penalty is not necessary and should be removed. In other words, not all of the capital 
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crimes provided by the present law can result in an alternative sanction to the death penalty 

but rather in a lighter punishment, and so the scope of crimes punishable by death needs to 

be made clear by discussing the notion of an alternative punishment, and my proposal in 

the forth section will be made on this basis.  

As has already been mentioned briefly in the first section, these discussions on the notion 

of an alternative punishment can be divided into two elements, i.e., a judicial alternative 

punishment to the death penalty and a legislative alternative. Some scholars argue that the 

alternative sanction to the death penalty should refer to the kind of punishment which could 

be used to replace the death penalty with immediate execution when it is not deemed 

necessary.
388

 This is referred to as the judicial alternative to the death penalty with 

immediate execution, on the following three bases. Firstly, the death penalty, which is the 

precondition of the existing alternative punishment, should be promulgated by China’s 

Criminal Law for certain capital crimes and it should be the death penalty with immediate 

execution rather than with reprieve. In other words, in order to limit the use of the death 

penalty, the court should use another severe punishment to replace immediate execution 

when the convicted individual has committed the capital crime and should have been 

sentenced to immediate execution.
389

 Secondly, the replacement punishment discussed here 

under the premise of the death penalty is still retained, and this is done with the joint aims 

of controlling and limiting the use of the death penalty in legislative and judicial terms. 

Specifically, from the legislative perspective, there is a  need to amend the criminal law and 

improve the criminal punishment system and stipulate another appropriate punishment to 

replace immediate execution; from the judicial perspective, another severe punishment 

should be used to replace immediate execution for the convict who has committed a capital 

crime and who should have been sentenced to immediate execution.
390

 Thirdly, an 

alternative punishment to the death penalty should be closely tied to the nature of the 

offence and the specific circumstances of a concrete crime. 
391

 By contrast, there is a 
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legislative alternative to the death penalty, where other scholars argue that the alternative 

punishment to the death penalty refers to a punishment replacing the death penalty for a 

crime that has already been removed from the list of the most heinous crimes punishable by 

death under the law.
392

 According to this argument, the alternative punishment to the death 

penalty is applicable to lethal and serious violent offences such as the most heinous crimes, 

and not for other serious crimes. In other words, even though other crimes can be punished 

by the death penalty under the current Criminal Law, in fact they should not be subject to 

the death penalty.
393

 Consequently, they are beyond the scope of alternative punishment. 

From two basically different perspectives, these two notions of alternative punishment to 

the death penalty seem very different; however, they are both based on the aims of the 

limitation or abolition of the death penalty.  

From the perspective of the judicial alternative to the death penalty, this is based on a 

situation in which the death penalty should be imposed on a criminal who commits the 

most heinous crime, but, with the aim of limiting the use of death penalty, he or she would 

not be immediately executed, but rather sentenced to death with a two-year suspension, or 

given another custodial penalty. This could be considered to be limiting the death penalty 

de facto rather than de jure, and it is not an effective way to fundamentally control the death 

penalty. Furthermore, under the punishment system provided by China’s present Criminal 

Law, immediate execution, the death penalty with reprieve and life imprisonment are 

among the possible punishment options for heinous crimes, and they can substitute for each 

other in certain circumstances. In order to control and limit the death penalty, the SPC 

adopted relevant judicial interpretations to change the applicable conditions for the death 
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penalty, such as changing the conditions of offences punishable by death and reducing the 

applicable conditions for the death penalty with reprieve. The decision taken was an 

alternative to providing that all capital cases should be punished initially with the death 

penalty with two-year suspension, before later deciding whether or not this should be 

changed to immediate execution upon the expiry of the two-year period. It is still possible 

to apply the immediate execution in judicial practice, so this does not really signify a 

replacement of the death penalty.  

As for the notion of the alternative to the death penalty, this dissertation tends to agree with 

the argument of a legislatively alternative punishment. Admittedly, the alternative 

punishment should be the punishment for crimes which are the most heinous and cause the 

most damage to society, such as the most serious lethally violent crimes of murder, and 

causing explosions; other less serious crimes or misdemeanors should not be punishable by 

this alternative punishment but by other lighter punishments.
394

 Therefore, as some scholars 

point out, the alternative punishment to the death penalty should only be used as a last 

resort and when necessary, and only for crimes that should be punishable by death under 

the law; and it should be the most severe punishment after the death penalty is removed 

completely from the Criminal Law. 
395

 The alternative punishment to the death penalty 

should be the punishment that replaces the death penalty for the most heinous crimes, 

which should be the most serious violent and lethal crimes.  

4.2. The influencing factors on the punishment options to replace the 

death penalty 
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The factors influencing punishment options to replace the death penalty are varied, but this 

dissertation only focuses on four important factors, i.e., human rights, the ideas behind the 

penalty, criminal policy, public opinion as well as the special political concern. The first 

factor can be explained from the perspective of the traditional Chinese penalty cultures, and 

the special political regimes and their views on the penalty. It can be termed the inner factor, 

which determines the differences between the China’s penalty system and those of other 

states. The second concerns human rights protection, which is a kind of international 

obligation which needs to be fulfilled by China. Criminal policy and public opinion are two 

significant and typical factors involving obvious political considerations in China. 

4.2.1. Human rights 

4.2.1.1. The development of human rights in China and the CPC’s view 

on it 

In the introduction, this dissertation has already analyzed the relationship between the 

CPC’s view and the legislation and taken the CPC’s view on human rights and the death 

penaly legistion as an analysis example.  This section would like to further explore both 

policy and law by examining the CPC’s understanding and practice of human rights by 

analyzing key leaders’ relevant speeches and documents and the death penalty legislation in 

the Maoist, the Deng Xiaoping and the post-Deng eras.  

In the Mao Zedong era, a completely negative attitude was taken towards human rights 

theory. “For a very long time after the founding of New China, human rights were seen as a 

bourgeoisie slogan that had long been criticized and rejected, and the issue of human rights 

was an exclusion zone of theoretical research due to the influence of ‘left’ thought”;
396

 the 

term ‘human rights’ could never be used in the policy and legal documents created by the 

Party and the relevant legislature. Therefore, human rights theory in this period era was at a 
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standstill under the domination of “left” thought and the practice of understanding class 

struggle as the key concept in society. In practice, the period saw many social initiatives, 

including Land Reform, Anti-rightist activities, the Great Leap Forward, and the Cultural 

Revolution, in which regular violations of human rights occurred, without any legal basis. 

In the Maoist era, China was obviously under a “paternalistic authoritarian regime”,
397

 in 

which Mao’s thought was considered “the guiding thought of the CPC and the Chinese 

people’s spiritual treasure”.
398

  In other words, Mao’s human rights thinking can be 

considered as identical to the CPC’s outlook. Chinese scholars conducting research on 

Mao’s thinking explain and comment on Mao’s human rights concepts from different 

perspectives, but they work with two different attitudes, i.e. negativism and positivism. The 

negativist approach holds that Mao denied and ignored human rights due to the fact that 

Mao never used the notion of human rights or rarely explained human rights thinking; some 

scholars have pointed out that before the foundation of New China, Mao explained some of 

his thinking on human rights, but subsequently, he and all the whole country were trapped 

in a nihilistic approach to human rights.
399

 However, most Chinese scholars take a positivist 

approach, which insists that, in Mao’s thinking about rights, he rarely used the concept of  

“human rights”, preferring most of time to use the term “citizen’s rights”. This detail is 

always ignored in academic circles. Mao’s thinking about citizens’ rights was an 

experiment that critically developed Western human rights theory. Chinese traditional 

culture, Marxism, and the experiences of the long process of rescuing China from 

subjugation deeply influenced Mao thinking on citizens’ rights, and introduced him to the 

other aspect of human rights, and, consequently, to propose another form of thinking on 

citizens’ rights, which differed from Western human rights theory. This thinking on 
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citizens’ rights emphasizes class attribution, collectivism and non-elitism. Furthermore, 

citizens’ rights come from the people rather than god, and in a class-based society, citizens’ 

rights can only be obtained by struggle. Furthermore collective citizens’ rights should be 

protected as a first priority, and the right to subsistence is a fundamental citizens’ right.
400

 

This thinking on citizens’ rights was entirely incorporated in constitutional legislation.  

In the Maoist period, four constitutions were passed between 1949 and 1979, namely, the 

Common Program of the Chinese People’s Political Consultative Conference in 1949, the 

1954 Constitution, and later the 1975 Constitution and the 1978 Constitution. In these 

constitutions, although there was no provision stipulating the need to “protect human 

rights” or some other similar expression, there were explicit references entitling citizens to 

broad, basic rights, including the rights to elect and to be elected according to law, freedom 

of thought, speech, and publication, and the freedom to “hold processions and 

demonstrations”. Moreover, “women enjoy equal rights with men in political, economic, 

cultural, education and social life”, “all nationalities have equal rights and duties’, and the 

‘freedom to report truthful news shall be safeguarded”, and so on.
401

  

However, Undeniably, although citizens were entitled to the above basic rights, they were 

laid aside and neglected in the several decades of Mao’s rule, and the state did not take on 

its responsibility to put the rights guaranteed in the constitution into action, due to the fact 
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that the constitutions were not judicially actionable; indeed, the whole legal system was 

weakened, especially during the period of the “Cultural Revolution” launched by Mao 

Zedong from 1966 to 1977, when “the Cultural Revolution made the legal construction of 

China nearly suffer from extinction.” 
402

 Even the CPC publicly denied the importance and 

necessity of legislation. In 1958, Mao Zedong said that “we are not to rely on law to 

manage the majority of people; [they] should develop a habit; who can remember so many 

provisions contained by Laws?”
403

, at the same time, the Report to the Chairman and 

Central Government on Some Issues of Political and Legal Affairs Since the Organization 

of People’s Communes throughout the Country, issued by the Central Group of Political 

Science and Law, pointed out that “in according to China’s reality, it is not necessary to 

make and pass Criminal Law, Civil Law, or Procedural Law.”
404

  Subsequently, legislation 

was effectively discontinued and legal nihilism became the order of the day. This led to a 

situation in which the legal construction of the state was completely destroyed and the 

ideology of one-man rule took over. In addition, the issues of the mixed functions of the 

political party and laws and even the existence of the political party in the place of the law, 

meant that at that time the emphasis was on policies rather than law. All of this meant that 

in the period from 1949 to 1979 there were frequent cases where the interests of citizens 

were ignored and their rights overridden. In the social circumstances of the time under the 

rule of Mao and under the impact of his political ideology, citizens’ rights in the 

Constitutions were stipulated as a political aim, rather than an entitlement to rights and an 

undertaking to respect and protect them; indeed, these rights existed in name only. 

Meanwhile, the laws at that time were used entirely as a measure to protect dictatorship, 

one-man rule and privilege, even without considering legal nihilism and the prevalence of 
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class struggle. So, any practical protection for human rights was, at that time, out of the 

question.  

Based on the above analysis, we can see that citizen’ rights were wantonly trampled on in 

practice, reflecting the reality that there were no human rights at all and legal vacancy at 

that time. As some scholars have said that, “the development of human rights in China was 

in fact at a standstill and regression”
405

in the period of Mao’s rule. From this point of view, 

therefore, Mao at that time only had an awareness of rights, rather than a comprehensive 

concept or perspective on human rights, and so how do they protect human rights by 

legislation? The citizen’s rights provided by the Constitutions were not able to reflect 

Mao’s human rights view. In addition, we must note that in the Mao era and even up until 

the early 1980s, China rejected Western values, including the human rights concept, so it 

cannot be argued that Mao Zedong and even the CPC itself had a human rights approach. 

After Mao, came Deng Xiaoping. The 3
rd

 Plenary Session of the 11
th

 Central of the 

Communist Party of China turned back to ideological guidelines which encouraged the 

emancipation of the mind and the search for truth derived from facts, and embarked on an 

attempt to turn wrongs into rights all over the country. Human rights concepts were 

introduced into China and widely discussed by Chinese scholars following this meeting.  

Human rights were first introduced into China through the controversy on whether human 

rights belonged to a socialist or capitalist system. This controversy had a heavily 

ideological content in the early 1980s. Those who thought human rights belonged to a 

capitalist system considered that human rights is only a capitalist slogan, and cannot be 

applied to the proletariat,
406

 but those who thought human rights also belong to a socialist 
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system argued that it is not only the bourgeoisie who can have their own human rights 

concepts; the proletariat, too, can have their own human rights slogan
407

. In May and June 

1985, Deng noted, “What are human rights? Above all, how many people are they meant 

for? Do those rights belong to the minority, to the majority, or to all the people in a country? 

Our concept of human rights is, in essence, different from that of the Western world, 

because we see the question from a different point of view.” 
408

 Based on this argument, 

Deng pointed out that individual human rights should not be set against the human rights of 

the masses; in order to protect the majority’s rights and security we must exercise 

dictatorship over a small number of criminals, and crack down severely on crimes; “since 

the current situation is unusual, we have to strike hard, fast and according to law…This is 

what we mean by strengthening the people’s democratic dictatorship. So far as 

humanitarianism is concerned, since we are protecting the safety of the overwhelming 

majority of the people, we are humanitarian in the true sense of the word.”
409

 Deng 

believed that individual human rights were consistent with collective human rights, and 

emphasized the extreme importance of state sovereignty to human rights protection in a 

developing country. In other words, he thought that state sovereignty is more important 

than human rights. In this sense, during Deng’s visit to the USA in 1989, he had explicitly 

pointed out that “people who value human rights should not forget the rights of the state. 

When they talk about human dignity, they should not forget national dignity.”
410

 Based on 

the rights of the state view, he insisted that “stability is of overriding importance” and that 

the “first priority should always be given to national sovereignty and security.”
411

 

As for Deng’s outlook on human rights, most Chinese scholars offer positive comments, 

and are unanimous that Deng’s thinking on human rights is the latest development in 
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Marxist human rights theory in China, and it has not only a scientific, but also an epochal, 

character and reality, and always guides the protection and creation of human rights in 

China. Deng’s human rights thinking is critical to China, it illuminates the Party’s basic 

position and perspective on human rights, and it also gives guidance on respecting and 

developing human rights in the country.
412

 

Obviously, Deng’s human rights thinking respects the CPC’s human rights perspective and 

has had a deep influence on China’s human rights development in both the Deng and post-

Deng eras. On the one hand, not only general ideas about human rights, but also the 

specific aspects of Deng’s human rights thinking, were fully incorporated in the White 

Paper on Human Rights in China launched by State Council of the PRC in November 1991. 

This document emphasizes that ‘for any country or nation, the right to subsistence is the 

most important of all human rights, without which the other rights are out of the question’, 

that “without national independence, there would be no guarantee for the people's lives”, 

and that “the Chinese people had to win national independence before they could gain the 

right to subsistence”
413

; on the other hand, in 1997, the Report on Hold High the Great 

Banner of Deng Xiaoping’s Theory for an All-Round Advancement of the Cause of Building 

Socialism with Chinese Characteristics into the 21
st
 Century stated that we (i.e. the Chinese) 
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must hold high the great banner of Deng Xiaoping’s Theory and apply it to our entire cause 

and all our undertakings. This is an unshakable conclusion the Party has drawn from both 

history and current realities.
414

 Although the Chinese government launched its first White 

Paper on Human Rights to show China's basic position on and its practice of human rights, 

to a great extent, the issue of human rights at that time served as a theme for declarations 

intended for foreign consumption, at least until the 15
th

 National Congress of the 

Communist Party of China. At this Congress, the phrase “respect and safeguard human 

rights”
415

 was first written into the Party’s political report. 

In the post-Deng Xiaoping era, “lacking a unifying figure like Deng or Mao, China’s 

leadership today is a mostly faceless group of longtime party engineers”
416

, which has been 

transformed from a structure dominated by one man to a collective leadership
417

; in other 

words, the paternalistic authoritarian regime of the Mao and Deng eras is over, and in the 

era of Jiang Zeming (from 1989 to 2002) and Hu Jintao (from 2002 to 2012) China has 

developed a condominium authoritarian regime, and is now trying to become an 

authoritarian rule of law regime in the era of Xi Jinping (from 2012 to present).  

More than 30 years after the reforms and opening up implemented in 1979, and particularly 

over the last 20 years, historic changes have taken place in the Chinese people and society 

and in the CPC. Firstly, the way in which social and political life was completely controlled 
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by the ideological state apparatus and its ideology has already changed dramatically. Since 

the 1980s, the Chinese totalitarianism regime has moved irrevocably towards limited 

diversification, and its ideology has become secularized because of the economic 

diversification and development the country has experienced; at the end of the 1990s, 

China had already completed the historical transformation from totalitarianism to post- 

totalitarianism. 
418

 In the transformation process, freedom of personal movement is 

accepted and protected, which means the previous mandatory political identity and 

interpersonal relationships based on personal loyalty are weakened, and consequently 

citizens no longer believe in empty political and ideological indoctrination. Secondly, the 

trust in politics and the political identity of the populace have significantly weakened, and 

civil disorder or “mass incidents (群体性事件)”
419

 have occurred frequently over these 

decades, and assumed an anti-institutional character. According to research, the number of 

civil disorder cases was 8 700 in 1993, and around 10 000 in 1994; in 2003, however, it 

was around 60 000, while in 2005 it increased to 87 000, and reached 90 000 in 2006. 

According to other research, in the past 15 years the annual rate of increase in cases of civil 

disorder is approximately 17%; in other words, civil disorder is increasing. 
420

 This kind of 

civil disorder, which is known as a “mass incident” or “mass frustration” in China, is 
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normally caused by dissatisfaction with a particular leader, and then gradually changes to 

dissatisfaction with the whole state regime and the community of democracy.  

The two main reasons discussed above prompted the CPC to consider implementing 

political reform, and changing their approach to human rights. As regards political reform, 

at the 15
th

 National Congress of the CPC, Jiang Zemin stated that “we should continue to 

press ahead with the reform of the political structure, further extend the scope of socialist 

democracy and improve the socialist legal system, governing the country according to law 

and making it a socialist country ruled by law”
421

; as regards the changing approach to 

human rights, individual human rights has received more and more attention due to the 

internal factors described above, as well as international considerations.  

As regards the international factors, on the one hand, “human rights groups regularly issue 

scathing reports condemning China for widespread human rights violations”
422

, which puts 

international pressure on the CPC and makes it change its approach to human rights and 

improve the human rights situation; on the other hand, the Chinese government has 

gradually acknowledged and accepted various international human rights covenants and 

started to participate in some international human rights initiatives. For example, the 

Chinese government signed the Convention against Torture and other Cruel, Inhuman or 

Degrading Treatment or Punishment in 1986 and ratified it in 1988), as well as other 

international treaties, such as the International Convention Against Apartheid in Sports 

(signed in 1984), the Convention Concerning Vocational Rehabilitation and Employment 

(Disabled Persons) (ratified in 1987), the International Covenant on Civil and Political 

Rights ( hereinafter: ICCPR) (signed in 1998) and the International Covenant on Economic, 

Social and Cultural Rights (hereinafter: ICESCR) (signed in 1997 and ratified in 2001). In 

addition, China has also actively participated in international organizations; for example, 
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China began sending observers to the UN Commission on Human Rights and became a full 

member in 1982. All of these require the Chinese government to fulfill its corresponding 

international responsibilities; in addition, the CPC has gradually begun to pay attention to 

the importance and value of individual human rights. We can read about these changes in 

the CPC’s Work Reports; for example, at the 16
th

 National Congress of the CPC in 2002, 

Jiang Zemin stated that “… human rights are respected and guaranteed’ and he also stated 

that ‘we should uphold and improve the system of people's congresses and ensure … their 

legislation and policy decisions better embody the people's will.”
423

 A significant milestone 

in the development of human rights in China was the inclusion of the statement “the state 

respects and preserves human rights”
424

 in the Constitution in 2004, although the state is 

still lagging several decades and perhaps several centuries behind the West.  The 

Constitution of the PRC included the concept of human rights protection for the first time, 

and transformed human rights from a political notion into a legal concept. Furthermore, the 

state, rather than only the Party and the government, has become the principle means of 

protecting human rights, and the citizen’s will and values have become an element in state 

construction and development as a constitutional principle. At the CPC’s 17
th

 National 

Congress in 2007, Hu Jintao also emphasized that “we must respect and safeguard human 

rights, and ensure the equal right to participation and development for all members of 

society in accordance with the law.”
425

 At the CPC’s 18
th

 National Congress in 2012, Hu 

Jintao stated that “the rule of law should be fully implemented as a basic strategy, a law-

based government should be a basic function, judicial credibility should be steadily 

enhanced, and human rights should be fully respected and protected.”
426

 In 2013, the 4
th
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Plenary Session of the 18
th

 Central Committee of the CPC launched the 2013 Decision, and 

discussed “promoting the rule of law”, and emphasized the importance of “improving the 

judicial system to protect human rights.”
427

 In 2014, the 4
th

 Plenary Session of the 18
th

 

Central Committee of the CPC passed the 2014 Decision, and once again declared its 

intention to, “strengthen the judicial protection of human rights; to strengthen the 

consciousness of the importance of respecting and protecting human rights in society, and 

to provide complete channels and methods to obtain relief for citizen’s rights.”
428

 All of 

these developments, to a great extent, show that in the post-Deng era there has been a 

gradual shift in the CPC’s attitude to human rights and judicial protection for all members 

of society.  

The attitude toward human rights is accompanied by a change in approach. However, as 

mentioned above, Deng had a profound influence on his successors, in particular Jiang 

Zemin, who propounded the important concept of “Three Representatives”
429

, which 

emphasizes that “to satisfy the interests and demands of the overwhelming majority of the 

people is the most important thing and should be given top priority”, and that “the interests 

of the overwhelming majority of the people are the vital and most decisive factor. This has 

always been vital to the overall interests of keeping the Party in power”
430

, and they “are 
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also the guidebook of Chinese human rights development.”
431

 According to the “Three 

Representatives”, protecting the human rights of the overwhelming majority of people has 

priority. When Jiang Zemin referred to Ugandan President Yoweri Museveni’s speech on 

January 30 1996, he said that, 

 “For China, to insure the people’s rights to subsistence and development is the 

primary and the most vital human rights protection; to insure Chinese social 

stability, economic development and the improvement of people’s living standards 

are the basic conditions and important content of improving human rights in 

China.”
432

 

He also pointed out that,  

“The criminal who has committed crimes against the people’s interest can’t be 

contained within the scope of human rights protection; all kinds of crimes must be 

punished according to the law and this is for the sake of protecting the human rights 

of the overwhelming majority of the people.”
433

 

Therefore, Jiang Zemin emphasized the human rights of the majority and did not recognize 

the human rights of criminals.  

Hu Jintao’s outlook on human rights is somewhat different from Jiang’s. The SOD, which 

was propounded by Hu, “takes development as its essence, putting people first as its core 

principle” and emphasizes that “we must respect the principal position of the people in the 

country's political life …… and protect their rights and interests.”
434

 Even though the SOD 

takes development as its essence, it puts the people first as its core principle, which 

consequently includes two factors, namely, humanism and rights. Individual freedom and 

dignity should be equally respected and protected, and when the individual interest 
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conflicts with that of the state or the overwhelming majority of the people, it should be 

dealt with in an all-encompassing and considered approach, and both sides should be 

equally considered and protected. 

Since then, individual human rights have received more and more attention. The 2014 

Decision mentioned the need to “strengthen the judicial protection of human rights.”
435

 

This was the first time in its history that the CPC had taken “the judicial protection of 

human rights” as one of their general objectives, together with the need to “make the people 

feel fairness and justice in every judicial case,”
436

 and this initiative will enrich the CPC’s 

political values.  

According to the above discussion and analysis, the CPC’s outlook on human rights, and in 

particular individual human rights, has undergone a great change. However, we need to 

face the fact that in China individual human rights have not received enough attention, or 

enough respect. The state is strong enough to force the citizen to yield to the national 

interest or to the interests of the majority; in other words, individual human rights always 

suffer when faced with state interests or the human rights or interests of the majority.  

4.2.1.2. Human rights and the alternative punishment to the death 

penalty. 

Undeniably, even though China has signed but not yet ratified the ICCPR, human rights 

protection is driving China to abolish the death penalty and reform its punishment system 

since the idea that “the state respects and preserves human rights”
437

 was included in the 

Constitution in 2004. By this change, China “breaks through the exclusion zone of human 
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rights and makes a significant progress in the construction of constitutionalism”.
438

 Even 

though the CPC has its own outlook on human rights, which emphasizes national security 

and stability, and correspondingly individual human rights have not been taken account of 

in a reasonable way, the constitutional clause of human rights protection is driving China to 

carry out its international responsibilities in terms of limiting the use of, and even 

abolishing, the death penalty. Regarding the alternative punishment to the death penalty, it 

should not be another form of chronic death penalty, and should fulfill constitutional 

requirements in that it “respects and preserves human rights”, even if this punishment 

should be merely for the offender who commits extremely serious crimes, because the 

offender should be treated as an ordinary human rather than a “morally deformed person”. 

When considering the abolition of the death penalty, based on international legislative 

experience and China’s current legislative status, clearly two important options - i.e. 

LWOR and life imprisonment with the possibility of release (hereinafter: LWPR) - will be 

available for China’s legislators to consider. LWOR is widely criticized due to its violation 

of human rights protection, as mentioned in the preceding paragraph. However, in the 

context of a full awareness that it violates the constitutional clause which “respects and 

preserves human rights”, LWOR was still introduced by the Ninth Amendment into the 

penalty system for corruption crimes, which are now punishable by death. Consequently, 

this legislative practice naturally raises a series of concerns for the future punishment 

option to replace the death penalty, i.e., will China turn a deaf ear to human rights 

protection and adopt LWOR to replace the death penalty for other extremely serious crimes, 

such as crimes of endangering national security and lethal crimes? This concern is both 

practical and necessary because the preceding legislative practice has, to a great extent, 

already shown the attitudes and tendentiousness of the CPC and its legislature toward the 

balance between an anti-serious crime policy and human rights protection. Obviously, if 

China does use LWOR to replace the death penalty, this kind of legislative practice will 

just wrap a cloak around immediate execution and form a new chronic death penalty, which 

will be unconstitutional and aggravate the issues of human rights related to criminal affairs. 
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It will also bring a great number of challenges related to issues of international cooperation 

in criminal matters, such as the extradition between China and member states of the EU 

which protect human rights. Furthermore, it will bring a great challenge to China’s 

government to ratify the ICCPR. Obviously and finally, given these considerations, LWPR 

will be the only potential option to replace the death penalty from the perspective of human 

rights protection in China.    

4.2.2. The ideas behind the penalty 

The ideas behind the punishment are embodied in all kinds of views and perspectives on 

the penalty, the conception behind the penalty and attitudes toward the establishment, 

assignment and use of the criminal punishment, and they are normally elucidated in 

tradition by philosophers in the context of retributive theory and utilitarian theory, and play 

a foundational role in the establishment and assignment of the penalty system. In the light 

of this, as an obvious form of change in the establishment and reassignment of the penalty 

system, the punishment option to replace the death penalty will consequently, of its nature, 

be greatly influenced by the ideas behind the penalty, which should be the basic affecting 

factors dominating the option.  But, what kinds of ideas behind the penalty will have an 

influence on the punishment option to replace the death penalty? It seems that this can be 

easily answered by citing retributive theory or utilitarian theory, which have clearly driven 

China to launch its reform of the criminal punishment in recent decades.
439

 Furthermore, 

some scholars, by discussing and analyzing the introduction of community correction and 

reform of the punishment system in recent years, point out that the concept of lightening 
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the penalty is driving China to build a reasonable and mitigative penalty system;
440

 and this 

concept will naturally influence the punishment option towards replacing the death penalty, 

because to choose a reasonable punishment to replace the death penalty is an important 

form of lightening the penalty system in China. Certainly, the retributive and utilitarian 

theories and the concept of lightening the penalty system are significant factors influencing 

the punishment option to replace the death penalty. However, based on the fact that China 

has not completely abolished the death penalty in recent years, and the supposition that the 

punishment option to replace the death penalty will be introduced in the future, this 

dissertation would like to explain the ideas behind the penalty influencing the punishment 

option by analyzing the factors that permanently and profoundly influence China’s penalty 

reforms, i.e., a traditional concept of the penalty system which may to a certain extent be 

considered the culture of punishment and the orientation of the nation-state regarding that 

system. Meanwhile, given that the punishments that will be chosen to replace the death 

penalty will be provided for the most heinous crimes, this dissertation would like to explain 

the preceding two concepts by focusing on the most heinous crimes.  

4.2.2.1. A traditional concept of the penalty system 

An undeniable fact is that “criminal justice is culture-bearing. It is the site at which cultures 

negotiate certain kinds of issues connected to wrongdoing and community, social order and 

violence…”
441

 Focusing on the Amerian and European cultures of punishment, Professor 

Joshua argues that America considers serious offenders as morally deformed people rather 

than ordinary people who have committed crimes, and so serious crime is taken by the 

criminal system as a justification for banishing him or her from social life. 
442

 Therefore, 

we can see that the death penalty and life imprisonment without parole is used in the 
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American criminal system; in Europe, by contrast, the penalty system “denies that any 

offense marks the offender as a morally deformed person,”
 443

  and thus it never deprives 

the offender’s right to hope of rehabilitation.
444

 Looking to China, it seems that China is 

similar to America in terms of its views on serious offenders, and consequently holds that 

the death penalty is the extreme severe penalty. However, China is very different from the 

West in terms of legal culture; the traditional Chinese legal system was deeply influenced 

by two significant philosophical schools of thought, humanist Confucianism and 

rationalistic Legalism.
445

 In terms of their views on human nature, Confucianism argues 

that humans may be inculcated, so cultivation (教化) is emphasized; it also argues that each 

single human has a sense of compassion, and so benevolence (仁) ，righteousness (义) and 

virtues (德 ) are emphasized. Based on this philosophy of human nature, in terms of 

punishment, Confucianism holds the position of “justice in return for injustice (以直报

怨)”,
446

 and argues that the state should resort to “the criminal punishment only after the 

courteous ones fail”, and it should be characterized by “morality-primary, punishment-

secondary”. In light of this, therefore, Confucianism takes a cautious stand towards the use 

of the penalty, but does not deny the use of the punishment for serious crimes. And it even 

insists on the need “to apply severe punishment to govern the time of peace, but the light 
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penalty for the time of chaos (治则刑重，乱则刑轻 ),”
447

 on the premise that the 

punishment is proportional to the crime. 
448

 Consequently, Confucianism does not reject the 

death penalty, but even takes the position that if the crime is “murder, the killer should 

receive the death penalty; if injury, the perpetrator should be given other punishment. This 

rule has never been changed in history.”
449

 This position became a significant element of 

the wisdom of Confucianism and a philosophical basis for those who favor in the death 

penalty in China, and exists now in the form of a traditional concept among the general 

public. This kind of traditional concept has already brought great challenges to the legal 

reform of the limitation and even abolition of the death penalty, and it will also have an 

influence on the punishment option to replace the death penalty. Under this traditional 

concept, many people, in particular the victim’s family members, cannot accept the fact that 

they can see the perpetrator in the street or in their community after the latter has served in 

prison for a certain number of years, and they think social justice and the victim’s right to 

life cannot be respected and their right to justice cannot be effectively protected. Therefore, 

some victims’ family members hope the authorities will sentence the perpetrators to death, 

and complain to the State Bureau for Letters and Calls or other superior government or 

judicial organizations.
450

 Therefore, in this context, especially in a situation in which 

judicial corruption has not been fundamentally eliminated, judicial credibility will be 

seriously challenged. An inappropriate but similar example can be seen in the judicial 

practice which involves financial compensation for leniency in death sentencing (referred 

to as victim-offender mediation in capital cases, 死刑案件的刑事和解), which is also 
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vividly referred to as “cash for clemency”
451

 by Susan Trevaskes. This practice has 

attracted great public attention and contributed to public outrage, and become an important 

element in the debate on the death penalty reform. Critics say that “it may intensify social 

contradictions and causes disorder in the belief in social fairness.”
452

  

However, in contrast, Legalism believes that the “drive to profit (好利 )” which is 

determined by a human being’s need to survive and by physiological conditions, is a kind 

of basic human instinct and desire, and so it proposed “alternating rewards with 

punishments”.
453

 Rewards is a kind of commendation, and inflicting death or torture upon 

culprits is called chastisement or punishment; these are two handles that the intelligent ruler 

uses to control his ministers.
454

 In the light of this, Legalism insists on the use of 

punishment to deter citizens so that humanity’s “drive to profit” is regulated. It also argues 

that the state should impose “serious punishment to suppress all wickednesses within the 

boundaries”;
455

 and that “light punishment would either plunge the state into confusion or 
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set traps for the people.”
456

 In the light of these ideas, Legalism is in favor of “cruel 

punishment” and praises highly the general prevalence of the concept of “execute one as a 

warning to others”. This concept is deeply rooted among Chinese people, and is frequently 

mentioned by the rulers, especially when the social or ruling order is challenged. For 

instance, in the 1980s and 1990s, when “serious criminal cases happened frequently and the 

social order was in an abnormal state, cracking down severely on crimes became a strong 

voice in the country.”
457

 In recent years, for example, for the issues of anti-corruption, anti-

terrorism, combating drug-related crimes and food safety, this concept is frequently 

mentioned in different ways. Supporting cruel punishment, Legalism, as a punishment 

culture developed and passed down through history, has provided a great philosophical 

ground and theoretical foundation for the retention of the death penalty, and it brings great 

challenges to abolition. Consequently, it will, by its nature influence the punishment option 

to replace the death penalty. From the perspective of legalism, to permanently isolate the 

offender from society by execution is a good way to achieve the specific and general 

prevention of crime; therefore, in this light, to permanently isolate by other means, such as 

LWOR rather than the death penalty, will be an appropriate punishment choice to replace 

the death penalty.  

In terms of culture, regardless of the evolution of the nation’s history, the traditional 

approach has always appeared in different ways. These two philosophical schools of 

thought have taken root in different state rulers throughout China’s history, and have been 

transmitted through successive generations.  This is because the traditional culture is a kind 
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of feeling and value system which is formed and developed in the everyday environment 

and life-style of traditional Chinese society, and so it cultivates the relevant regime and 

legal system with which it is associated. History indicates that to venerate only one 

philosophical school makes it hard to maintain prolonged stability for state rulers; 

consequently, if rulers believe in Confucianism, they seek to adopt and integrate some 

arguments or measures of Legalism, and vice versa. Although China now is not the typical 

traditional state it was several decades and even hundreds of years ago, the views of 

traditional culture and the philosophical schools regarding human nature still have a very 

significant meanings for modern Chinese society and for the regime and legal system which 

are built on this foundational culture and this philosophical thinking, and they will also 

unconsciously influence the legislators who make the decision to choose the punishment to 

replace the death penalty.   

4.2.2.2. The position of the nation-state regarding the penalty 

Undeniably, China’s penal system has always had a very strong tendency towards, and 

obvious characteristics of, the representation of state interests and regime supremacy. Using 

the penalty system to safeguard security of the State, and to defend the State power of the 

democratic dictatorship and the socialist system, is emphasized and takes priority among 

the aims of the punishments provided in the Criminal Law.
458

 Firstly, this is because of the 

special nature of the Chinese regime. In a state like China, which some scholars call a 

“State Power Society”,
459

 the CPC is the sole governing party and takes Marxism-Leninism 
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as its guiding principle. The positions, approaches and views of Marxism-Leninism are the 

vital theoretical tools used by the national leadership to understand, explain and then deal 

with the issues facing China. Under Marxism, state interests include the interests of the 

ruling class and social interests; the former plays the key role in this and determines the 

scope and degree of the latter. 
460

 In other words, protecting state interests is an important 

form of protecting the interest of the ruling class. The criminal law is considered an 

important instrument for protecting state interests in accordance with Marxist theory. An 

obvious example of this point is that some heavy punishments, such as the death penalty, 

life imprisonment and long-term imprisonment, are widely provided for crimes of 

endangering national security, endangering public security and economic crimes. This 

position was widely highlighted in the authoritative textbooks on criminal law and has a 

great influence on legislators and judicial practitioners.
461

  Secondly, “the first modern 

criminal law of China was introduced in 1979 and derived almost entirely from the former 

Soviet Union Criminal Code.”
462

 It was characteristically Soviet, “being clad in the 

ideology of class struggle”,
463

 and showed an obvious tendency to instrumentalism, which 

played a dominant role for a long period in the criminal legislation and judicial practice of 

the 1980s and 1990s; even today some scholars have argued that the new form of criminal 

instrumentalism can also be found in current legislative and judicial practice.
464

 Given that 
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“a new social constraint mechanism hasn’t been built yet to replace the traditional one,”
465

 

this instrumentalism has solid foundations for its existence, because most citizens hope to 

deal with social conflicts by punishment, and the state leadership takes “social stability as a 

precondition for China’s economic prosperity”,
466

 and deems punishment an important tool 

to consolidate social stability and the state’s power and to ensure it operates effectively.
467

 

Therefore, to a great extent, the prevalence of penalty instrumentalism contributed to the 

severity punishment doctrine, and it even became the mainstream approach, as was 

reflected in some policies and legislation of that time. For instance, since the launch of the 

policy of cracking down severely on crimes (called the “strike hard” campaign) in 1983, the 

central government and some local governments have already implemented further ‘strike 

hard’ campaigns, with varying targets and in vary degrees of severity, which 
468

 “in the post 

Mao China … became a particular expression of retributive justice and heavy 

penaltism.”
469

 From 1983 to 1997, China successfully adopted 25 Special Criminal Laws, 

according to which 33 crimes in total could be punishable by death, and increased the total 
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number of crimes punishable by death to around 71 before the 1997 Criminal Law was 

passed.
470

 Under the influence of penalty instrumentalism, which takes the protection of the 

regime and interests of the host-state as a priority, the legislator prefers to isolate the 

offender from social life by treating him or her in a strict manner, so that the perpetrator’s 

threat to social and regime stability can be permanently controlled and eliminated. 

Therefore, the abolition of the death penalty for the crimes of endangering national security 

and endangering public security will face many tough challenges and accompanying 

political concerns. Even if the death penalty for these crimes is abolished, a punishment 

option which at least has a similar function to the death penalty will be considered to 

replace the death penalty. 

 Furthermore, the issue of the punishment option to replace the death penalty is also a 

political concern. In China, it is not just, as Professor Trevaskes points out, that “the 

criminal justice policy emerges unreflectively from the top echelons of power to the 

grassroots without need for fineness or negotiation between ‘stakeholders’”,
471

 but that 

punishment reform, in particular reform of the death penalty, is dominated by the state 

leadership, who play a substantive and crucial role in its development,
472

 due to it being a 

kind of political issue rather than a simple legal one. The punishment option to replace the 

death penalty is, in fact, an extension of the issue of reform of the death penalty, and this 

consideration is key to understanding how to control the most heinous crimes without the 

death penalty and what kind of punishment will prove the most suitable measure to adopt 

for extremely serious crimes after removing the death penalty. It is not only closely related 

to the protection and realization of justice from the perspective of the victim, but also to the 

maintenance of the regime and society stability from the perspective of the national 

leadership and legislator. Consequently, the issue of the punishment option to replace the 
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death penalty goes beyond a merely legal scope and becomes an important political concern 

that will make the legislator inclined to protect state interests and the regime by eliminating 

the threats from the perpetrators of serious crimes, either for a long period, or permanently.  

4.2.3. Criminal policy 

In a state power society such as China, given the special political regime, the policies 

declared by the Communist Party and the Central Government are normally more important 

than laws.
473

 The criminal policy is normally issued by the CPLAC and described as the 

guidance of legislation and judicature,
474

 and thus plays a crucial role in criminal legislation 

and judicial practice. “Throughout the background to all the amendments adopted in 

criminal law, they are, without exception, done in accordance with the adjustment of 

criminal policies.”
475

 Obviously, punishment reform should naturally follow the 

requirements of criminal policy. For example, the Explanations for the Draft of the Ninth 

Amendment to the Criminal Law (hereinafter: the Explanation) emphasize that, criminal 
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policy is “one of the important guiding concepts for the Ninth Amendment.”
476

 “Combining 

Leniency and Severity” is now an important criminal policy undertaken by China, and is 

referred to as a “bipolar criminal policy” by some scholars.
477

 The substance of this policy 

is to give different punishments to different criminals under different circumstances, and to 

make sure that the criminal is given lenient punishment if the crime should be punished 

leniently, but receive a severe punishment if it should be punished heavily (该严则严，当

宽则宽), so that a unification of both the social and legal effects can be achieved.
478

 

In line with the policy of “combining leniency and severity”, the criminal who commits a 

very serious crime with great social harm which should be given a heavy punishment or the 

death penalty by law, must receive a heavy punishment or the death penalty. The reasoning 

must closely follow the principle that serious crimes should be punished heavily by law. 
479

 

For example, the Explanation emphasizes that it “adheres to the policy of ‘combining 

leniency and severity’, safeguards social fairness and justice, and maintains a tough attitude 

to and severely punishes offenders who commit the serious crimes.”
480

 This is known by 

some scholars as the policy of “harsh punishment for serious crimes”, and is criticized, 

because “in contemporary China, the inertia of a functional intention to control the serious 
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crimes is still maintained in the Criminal Law.”
481

 Undeniably, being tough on serious 

crimes is necessary, and its temporary effect is also obvious because, in a certain sense, it 

generally emphasizes the deterrent effect of severe punishment, rather than prevention or 

education. The tough on crimes policy has not only been appreciated by China, but it has 

even been adopted by the USA and Canada in recent years. 
482

 

A punishment replacing the death penalty will be the harshest punishment measure after the 

death penalty has been completely repealed, and it should only be used for the most 

heinous crimes that could be punishable by immediate execution under the law,
483

 and it 

should comply with the criminal policy of “combining leniency and severity”. 

Consequently, it should basically have the function of controlling the most heinous crimes, 

so that it can satisfy the severity requirement of the criminal policy. However, it is different 

from the death penalty because it effectively protects human rights, and can achieve both 

justice and punishment aim. For some long time, the death penalty has been considered an 

important measure for lethal and serious crimes of violence, and only the death penalty can 

satisfy the victim and his or her family as well as the public expectations of social 

justice.
484

 The death penalty plays an important role in maintaining social justice and 
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achieving punishment aims for serious crimes among the wider public. Any punishment 

replacing the death penalty is, to a great extent, expected to have these social and legal 

effects.
485

 In addition, in the policy of “combining leniency and severity”, a rational 

punishment system is needed, and is considered essential for this policy.
486

 Before the 

Eighth Amendment, some scholars pointed out that the punishment system has serious 

defects because the number of crimes punishable by death is too high, but incarceration is 

too light a punishment;
487

 as a whole, the punishment system is considered a severe one. 

The Eighth and Ninth Amendments have already removed the death penalty from 22 crimes, 

and so the number of crimes punishable by death is, to a great extent, reduced. However, in 

judicial practice, the problem that the death penalty is too severe but the incarceration is too 

light is still obvious,
488

 because the death penalty for these 22 crimes was seldom or never 

used in judicial practice and its abolition does not bring any substantive change to the 

judicial practice. So any punishment replacing the death penalty is expected to be able to 

deal effectively with these issues and contribute to a rational punishment system.  

4.2.4. Public opinion 
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In the judicial practice of China, regarding the state political regime and legal system, 

“death cases are generally politically sensitive and draw significant public attention”;
489

 in 

terms of legislation, it is more obvious and significant that, “the abolition of the death 

penalty is merely a political option rather than a simple legal reform, and it cannot be 

carried out till a majority of the public favor abolition.”
490

 Even though the Chinese 

government leaders do not have to face the political risk of losing control of the 

government if they express different opinions on the death penalty from the public, they do 

need to worry about the risk of “political suicide” if they completely abolish the death 

penalty without paying any attention to public demands,
491

 especially since the CPC has 

launched a “mass line education campaign”
492

 and made the construction of a Socialist rule 

of law country a strategic objective.
493

 Given this, the social effect of sentencing is 

constantly emphasized in judicial practice. As a significant factor reflecting these social 

effects, “public opinion in individual cases has already become an important assessment 

factor for judicial decision-making.”
494
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So far, the public does not have a general pro or contra position on abolition, but the public 

always expresses its own opinions with simple feelings, and can somehow reach a 

consensus on the use of the death penalty in individual capital cases, for instance, with 

capital cases which spark outrage. In cases like these, such the case of Yao Jiaxin, the 

public normally hope that the offenders are given the extreme penalty, i.e., the death 

penalty with immediate execution. With capital cases which provoke public compassion, 

such as the case of Deng Yujiao and the  case of a twin sister killing her own mentally ill 

sister, the pubic express their compassion for the offenders and hope that they are given 

lighter punishments.
495

 And these simple opinions have had a great influence on judicial 

judgements in some cases.
496

 As for these simple public opinions, a scholar has classified 

them as follows: public opinion in general seems to be opposed to the abolition of the death 

penalty on the former level, which is in striking contrast to the strong demand for abolition 

of the death penalty by legal scholars and social elites. However, public opinion seems to 

demand a certain degree of leniency and exemption from the death penalty for some 

specific cases under most circumstances on the latter level, although they may also demand 

the death sentence for some cases.
497

 

Even though these opinions are quite varied, and they cannot be considered a general 

opinion favoring or opposing the abolition, this approach “has already deeply influenced 
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and even decides on the issues of death penalty reform in China.”
498

 On one hand, they are 

closely connected to the reform process; on the other hand, they even give rationality and 

authority to the reform.
499

 Obviously, in this sense, the option of the alternative punishment 

to the death penalty is also influenced by public opinion. Although there has been no 

authoritative and scientific survey on public opinion regarding death penalty reform, nor on 

the alternative punishment to the death penalty,
500

 undeniably, the public in China has a 

generally negative attitude toward abolition of death penalty, which would inevitably 

influence the options for alternative punishment. However, given the social formation of 

China, as some scholars have pointed out, most citizens are not concerned with the 

theoretical issues of whether the death penalty is a deterrent or retribution; they pay more 

attention to their environment and daily lives, because they think theoretical issues are not 
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practical and are removed from their daily needs.
501

 After abolition, if the government 

cannot protect their basic security and has no effective measure to control the rampant 

violent crime which causes serious harm to life and property, and victims and their families 

cannot get effective judicial remedy, most citizens will oppose abolition  out of natural 

thoughts of revenge and self-defense. The concepts of humanity and mercy cannot, to any 

great extent, effectively overcome their demand for vengeance and longing for security. 

Most people still have faith in the deterrent and vengeance aspects of the death penalty.
502

 

The psychological effects of a lack of a sense of security and reliance on the death penalty 

will deeply influence public opinion regarding alternative punishments to it.  

4.2.5. Political concerns 

As regards the relationship between law and politics, there are three characteristics of this 

relationship, namely politics as a goal, as a means or as an obstacle.
503

 As a goal, politics 

defines certain predominantly legal values or institutions as its goal, and they are also the 

same as the values or institutions of the law; as a means, the law exists merely to fulfill 

certain political interests; as an obstacle, law is deemed an obstacle on the way toward the 

realization of certain political goals.
504

 In the light of the legal development of 

contemporary China, the law, to a great extent, plays a key role as a means to fulfill 
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political interests; this is particularly true for the criminal law, which, as a consequence, is 

determined by the country’s special political regime.  

According to the Preamble of the Constitution of China, the country is a one-party state, 

and the system is one of multiparty cooperation and political consultation led by the 

CPC.
505

 The CPC does not only play a political leadership role, but also directs legislation 

and law enforcement, and its view or standpoint is considered the national will and so 

becomes law.
506

 Party-led legislation is a system with Chinese characteristics. In 

accordance with the Constitution of the CPC, “leadership by the Party means mainly 

political, ideological and organizational leadership”.
507

 As an important branch of the law, 

with the most mandatory characteristics, the criminal law, “serving as a political tool, is 

always highly praised,”
508

 and is led by the Party and implements the Party’s ruling policies 

and will. The penalty system, playing an important role in this, is the embodiment of this 

kind of mandatory nature, and is also the result of political expediency; in particular, the 

death penalty system “is mainly caused by the excessive politicization of the criminal 

law.”
509

 In a situation in which the crime of embezzlement and bribery is still punishable by 

death under Article 383 (3) of Criminal Law, stipulating LWOR for this crime is another 

result of political considerations. 
510

 On one hand, the anti-corruption initiative is now a 
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serious political campaign in China.
511

 Upon taking office in late 2012, China’s President, 

Xi Jinping, “vowed to crack down on both ‘tigers and flies’ -powerful leaders and lowly 

bureaucrats - in his campaign against corruption and petty officialdom”
512

, “with a 

determination to inflict heavy punishment for them in this special time”.
513

 In this political 

context, LWOR thus has political reasons for its existence. The Deputy Director of the 

Criminal Law Office of the NPC Standing Committee, Zang Tiewei, also noted that “it 

(LWOR) is primarily designed for the present situation of anti-corruption, [based] upon the 

Mass’s requirements… and to implement the relative requirements of the central 

government.”
514

 And the SPC’s executive vice-president, Shen Deyong, also said that “it 

fully reflects the Party Central Committee’s distinct attitude toward, and steadfast 

determination to severely punish, corruption crimes according to the law.”
515

 On the other 

hand, The White Paper of Judicial Reform in China emphasizes that “[i]t (judicial reform) 

sticks to the line of relying on the people, strives to meet their expectations, tackles 

problems of particular concern to the people, and subjects itself to their supervision and 
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examination”;
516

 LWOR meets the people’s requirements regarding the anti-corruption 

initiative. One of the legislators, while discussing the Ninth Amendment (draft) said that 

the fact that a corrupt official can be released early “is one of the basic reasons why the 

people are not satisfied with the results of anti-corruption, and it also gives these corruption 

officials a chance of ‘escape from prison.’”
517

 All in all, the relationship between politics 

and law has always existed since the founding of New China in 1949, and the 

instrumentalism of criminal law, serving as the regulatory tool of politics, is simply 

manifest in a new form. LWOR is an obvious consequence of the new instrumentalism.  

4.3. The issues of alternative to the death penalty in other states 

The repeal of the death penalty has already become a global tide and more and more states 

or territories are abolishing the death penal de facto and de jure, or restricting the use of 

death penalty in judicial practice. According to the Amnesty International report, as for 

December 31, 2015, 102 states had abolished the death penalty for all crimes and 140 states 

had totally abolished the death penalty in law or practice. 
518

There are fewer retentionist 

than abolitionist states, and there are 58 states
519

 which are also improving their national 

legal system to repeal capital punishment or restrict the use of it, so as to protect human 

rights. In this international context, life imprisonment is upgraded to the maximum 

punishment in most abolitionist states, and is also in general the best option for most 

retentionist states intending to replace death penalty.  This section will explore the 

alternative punishment to death penalty in the abolitionist states, focusing on European 

states, and potential alternative punishment in some retentionist states, taking India, Japan 

and USA an example.  
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4.3.1. The alternative punishment to the death penalty in abolitionist 

states: The European perspective 

The ECHR plays an important role in the EU and its member states, creating legal 

obligations under international law which are also considered elements of European states’ 

domestic legal systems. So, the ECHR and its case law can be directly applied by the 

national court or by the ECtHR. Article 3 of the ECHR is one of the significant provisions 

protecting convicted people; it prohibits torture, inhuman and degrading treatment and 

punishment, and provides a framework in which the EU holds a strong and principled 

position against the death penalty, as it has not been shown in any way to act as a deterrent 

to crime as it is cruel and inhuman.
520

  Life imprisonment is today the most severe 

punishment measure as an alternative punishment to death penalty in the EU member 

states’ penal systems. There are now three types of life imprisonment in European states. 

The first is the long-term sentence. In fact, a long-term sentence is not the common 

understanding of life imprisonment, which, although it “is privative of freedom, … does 

not have a temporary character as imprisonment …, but a perpetual one.”
521

 States which 

only have long term sentences include Portugal - where the maximum imprisonment is 25 

years
522

, Norway - where the maximum is 21 years
523

, and Spain - where the maximum is 

40 years
524

. These states’ criminal codes do not stipulate “life imprisonment” or provide 

that “the offender, who is sentenced to life imprisonment, may be released on parole after 

he has served a fixed term”, and the number of these states is very low. Most European 

states’ criminal law stipulates life imprisonment with a possibility of parole after the 

offender has served a fixed-period. These include Germany, Austria, Luxemburg, and 

Switzerland, where the offender has to serve at least 15 years; and the Czech Republic, 
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Finland, Romania and Turkey, where the offender has to serve at least 20 years. However, 

there are some states’ or regions’ criminal law which stipulates life imprisonment without 

parole, including Hungary
525

, the Netherlands, and the United Kingdom
526

. Therefore, the 

number of states with Life imprisonment without parole or whole-life sentences is also rare; 

the majority of European states have life imprisonment with parole.  

It seems like that the direction of European states’ life imprisonment policies has already 

been explicitly indicated by the case-law of the ECtHR and Article 3 of the ECHR. Article 

3 prohibits torture and inhuman treatment or ill-treatment. The Human Rights Handbooks 

state that ‘duration’ is one of the factors referred to when discussing ill-treatment
527

. This 

factor, to a great extent, rejects life imprisonment without parole because it puts the 

offender in prison for the rest of his life without any hope of rehabilitation, and it “shares 

some characteristics with death sentences because both alter the offender’s life by a 

forfeiture that is irrevocable.”
528

 In the case of Öcalan v. Turkey, the ECtHR commented on: 

Life imprisonment without any possibility of conditional release … [finding that], 

in the absence of any review mechanism, the life prison sentence imposed on the 

applicant constituted an irreducible sentence that amounted to inhuman 

treatment.
529

 

The case-law of the ECtHR, to a great extent, represents the attitude of the EU toward life 

imprisonment, i.e. that LWOP should be rejected and abolished de jure and in practice, and 

as regards the whole life sentence, the relevant state was prompted by the ECtHR’s case-

law to establish a review system of this form of punishment, such as was the case in László 
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Magyar v. Hungary.
530

 Abolition of the death penalty first occurred in Europe, as did the 

adoption of long-term imprisonment as the replacement for capital punishment (for 

example, Portugal adopted long term imprisonment as an alternative to the death penalty 

with the prison reforms of Sampaio e Melo in 1884). Having led the trend in the reform of 

the death penalty, Europe is still takes a global lead in life imprisonment reform.  

4.3.2. The potential alternative punishment to the death penalty in 

retentionist states: taking India, Japan and the United States as examples 

India is one of the world’s retentionist states. In the Report of the Law Commission of India, 

Indian legislators and the government are urged to develop its national law to abolish the 

death penalty.
531

  In accordance with this report, the Supreme Court states that the death 

penalty system operated in an arbitrary fashion, which means the current method of 

application of the death penalty has to end, and the death penalty should not be imposed 

save in the rarest of cases when the alternative option is unquestionably foreclosed; and it 

also states that one of the principles guiding judicial discretion in determining the 

appropriate sentence is that life imprisonment is the rule, and the death penalty is the 

exception.
532

 To a great extent, it can be said that life imprisonment has functioned as an 

alternative punishment to death penalty in Indian judicial practice. In the Criminal Justice 

Reform of India, the law commission states that the “time is not ripe for abolition of death 

sentencing; Section 354(3) Cr.P.C. makes imprisonment for life the normal punishment.”
533

 

In addition, in this Report, as the alternative punishment to the death penalty, the Law 

Committee considers that  
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It is desirable to prescribe a punishment higher than that of imprisonment for life 

and lower than the death penalty; Section 53 of the Indian Penal Code [should] be 

suitably amended to include ‘imprisonment for life without commutation or 

remission’ as one of the punishments. 
534

 

Life imprisonment is the second most severe punishment after death, according to Section 

53 of the Indian Penal Code, and it is called imprisonment for life
535

, and “is now 

substituted for transportation and it means rigorous imprisonment for life”, which means 

imprisonment till the end of life in prison.
536

 In Indian judicial practice, life imprisonment 

is an option for the judge who can choose between the death penalty and life imprisonment, 

for example, in the case of Ediga Anamma vs. State of Andhra Pradesh.
537

 

“Against the international backdrop of declining use, Japan is an outlier in retaining the 

death penalty.”
538

 “In Japan, as of 2012, 19 crimes are eligible for capital 

punishment,”
539

although in practice the death penalty is only imposed for offenses 

involving murder.
540

 Regarding abolition of the death penalty in Japan, a Japanese 

government survey in 2009 reported that “86% of respondents favored retention,”
541

 

although the Japanese Supreme Court is already aware that “the abolition of the death 

penalty is the domain of policy and requires a legislative modification.”
542

 According to 

Articles 12 and 13 of the Penal Code of Japan, there are two kinds of imprisonment for life, 

namely, imprisonment for life with work and imprisonment for life without work, and the 
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former is heavier than the latter in terms of gravity. Both of them can be reduced to a 

definite term imprisonment of a maximum of 30 years.
543

 However, in the Japanese 

abolitionist movement, some have called for a moratorium or even for a compromise, with 

the introduction of a law replacing the death penalty with life imprisonment without 

parole,
544

 although this is only now beginning to shape the debate.  

“In the West, the US is described as ‘exceptional’ in its reluctance to abolish the death 

penalty; given that it is a rich and powerful democracy.”
545

 Currently, in the United States 

of America, there are 31 states with the death penalty, but 19 states and the District of 

Columbia have already abolished the death penalty.
546

 As for life imprisonment, there are 

31 states with the death penalty offering life imprisonment without parole and 18 non-death 

penalty states and the District of Columbia offering life without parole.
547

 In addition, there 

are other offenders sentenced to extremely long specific terms of imprisonment which are 

so long that the sentence is a de facto life sentence. In the USA, “life imprisonment without 

parole is often touted as the humane alternative to the death penalty.”
548

 The United States 

is also on course to repeal the death penalty and using “Life imprisonment without parole 

as an alternative to the death penalty.”
549

 However, some American scholars have already 

become aware of the problems of Life imprisonment without parole and are criticizing it.
550
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4.4. Conclusion 

The issue of the alternative punishment to the death penalty is the core and also the main 

topic of this dissertation. Due to the differences of the research approaches and habits of 

thought, Chinese scholars would normally prefer to start their research with a discussion of 

the notion of the alternative to the death penalty, which Western scholars seldom do. In the 

notion of the alternative punishment to the death penalty, there are two main arguments, i.e., 

a judicial alternative punishment to the death penalty and a legislative alternative. As to the 

former, some scholars argue that the alternative punishment to the death penalty should 

refer to the kind of punishment which could be used to replace the death penalty with 

immediate execution; but for the latter, scholars believe that the alternative punishment to 

the death penalty refers to a punishment replacing the death penalty for a crime that has 

already been removed from the list of the most heinous crimes punishable by death under 

the law. Both of these two arguments are based on the aim of reducing the use of the death 

penalty. However, the judicial argument is based on the fact that the death penalty is still 

stipulated in the criminal law and applicable in the judicial practice; in this case, the 

argument is about controlling or reducing the use of the death penalty rather than 

abolishing it; therefore, this dissertation disagrees with this argument, but tends to agree 

with the argument of a legislative alternative punishment. The alternative punishment to the 

death penalty should be the punishment that replaces the death penalty for the most heinous 

crimes, which should be the most serious violent and lethal crimes. After clarifying the 

notion of the alternative punishment to the death penalty, we need to explore the potential 

factors that influence the punishment options to replace the death penalty. Actually, in 

China, the factors influencing punishment options to replace the death penalty are varied. 

However, all of these factors should be understood on the basis of Chinese realities, in 

particular the special political regime, culture and social development. The dissertation 

focuses on four factors, i.e., human rights, the ideas behind the penalty, criminal policy, 

public opinion, and political concerns in terms of the anti-corruption campaign. Human 

rights is the most important factor influencing punishment options to replace the death 

penalty, and it can be said that human rights has pushed the abolition of the death penalty 

forward in the world and now it also influences the punishment options to replace the death 
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penalty in the retentionist states, and influences the imprisonment penalty reform in the 

abolitionist states. As for China, because of its special political regime, the CPC’s views on 

human rights play a dominant role throughout the country, and have a great influence on all 

aspects of life. The development of human rights has a very short history in China; the CPC 

admits and accepts human rights, although focus is given to different aspects of these rights. 

The CPC always emphasizes that national development and stability are guarantees of all 

citizens’ human rights, and consequently, protecting the majority of citizens’ human rights 

and the people’s right to subsistence and development are always the CPC’s priority. 

However, the development and changes in the CPC’s views on human rights will give 

correct guidance to China’s legislation to choose the right punishment to replace the death 

penalty. The second important factor is the ideas behind the penalty, which are analyzed 

from the perspective of historic culture and society, as well as the political factors. The 

ideas behind the penalty mainly include the traditional concept of the penalty system, i.e., 

the foundational culture and philosophical thinking on the penalty, and the position of the 

nation-state regarding the penalty, i.e., China’s penal system has always had a very strong 

tendency towards, and obvious characteristics of, the representation of state interests and 

regime supremacy. The third important influencing factor is the criminal policy, which 

plays a crucial role in criminal legislation and judicial practice. “Combining leniency and 

severity” is the current policy, and will greatly influence the potential punishment option to 

replace the death penalty for the most heinous crimes, so that it can keep the severe 

punishment for serious crimes. Public opinion is the fourth most important factor 

influencing the potential punishment option to replace the death penalty. However, so far 

there has been no exact social survey on the alternative punishment to the death penalty, 

only a few surveys on death penalty reform. In these surveys, most respondents support the 

death penalty. In this case, public opinion seems to present a great challenge to abolition 

and to the punishment option to replace the death penalty. Finally, a new factor which is 

found in the Ninth Amendment is the particular political concern related to corruption 

crimes. The fact that LWOR is stipulated for corruption crimes is mainly caused by 

political concerns in the context of anti-corruption campaigns.  

After exploring the issues of the alternative punishment to the death penalty in China, this 

dissertation looks to other states for guidance by analyzing the same issues in the 
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abolitionist states and retentionist states. Most abolitionist states have adopted LWPR as the 

punishment option to replace the death penalty, and some of these states have already 

abolished life imprisonment, leaving only long-term imprisonment as the maximum 

punishment in their penalty system. In some retentionist states, there is a debate about the 

abolition of the death penalty, and some propose to adopt LWPR as the punishment to 

replace the death penalty, although some of them support LWOR as the punishment to 

replace the death penalty. 
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5. General issues concerning life imprisonment 

5.1. The notion of life imprisonment 

In Chinese the term life imprisonment (Wuqi Tuxing, 无期徒刑); semantically, “wuqi (无

期)”, means “indefinite term”; however, according to the official translation of the Criminal 

Law of China, it is “life imprisonment”
551

). In English it is also referred to as a lifelong 

sentence,
552

 a life sentence, lifelong imprisonment,
553

 lifelong incarceration,
554

 or life 

incarceration. The term refers to a kind of severe punishment widely and generally used by 

many countries around the world. However, “the term of ‘life imprisonment’ has divergent 

meanings in various countries.” 
555

 Some Western scholars argue that “it consists in the 

convict’s deprivation of freedom for the rest of his life”.
556

  According to the Wikipedia 

website, “life imprisonment is any sentence of imprisonment for a crime under which 

convicted persons are to remain in prison for the rest of their lives or until paroled.”
557

 

Some Chinese scholars have tried to explain the notion of life imprisonment based on its 

semantics and argued that, in Chinese, “wuqi(无期)” means that the time is indeterminate, 
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 The Legislative Affairs Office of the State Council of the People’s Republic of China, “Laws and 
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paragraph 3.  
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 See the General Penal Code of Iceland, 1940 No.19 (12 February), 1.44/2015 (took effect 2 July 2015), 

Article 100a.  
554
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Article 64, paragraph 1bis. 
555

 The Crime Prevention and Criminal Justice Branch of United Nations Office at Vienna, Life Imprisonment, 

ST/CSHDA/24, Vienna, 1994, 1. 
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according to the Law on the Service of Penalties. See the Criminal Code of the Republic of Romania, LAW # 

286 of 17 July 2009, in force as of 12 November 2012, Article 56. 
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 Life Imprisonment, available at:  <https://en.wikipedia.org/wiki/Life_imprisonment>. (Last visited: 

February 16
th

, 2017). 
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and “tuxing(徒刑)” refers to a punishment that forces the inmate to work; consequently, 

“life imprisonment is a kind of punishment without definite duration of time or forever, 

under which the inmates are compelled to work.
558

   

However, in order to make the notion of life imprisonment clear, it cannot be defined 

according to semantics, but rather on the basis of criminal laws as legal documents. 

Therefore, the provisions of some states will be taken as examples in the following 

paragraph. The Austrian Penal Code provides that “life imprisonment is a period of 

indefinite detention, but the inmate can be eligible for parole if he or she satisfies 

requirements stipulated by the law”;
559

 the Criminal Code of the Republic of Bulgaria 

provides that imprisonment for life shall be the compulsory isolation of a convict for the 

remaining portion of the convict’s life at penitentiary institutions to serve a punishment by 

deprivation of liberty;
560

 according to the Criminal Code of Cyprus, life imprisonment is 

for the remainder of the biological existence of the convicted person and not for twenty 

years;
561

 the Hungarian Criminal Code provides that life imprisonment shall be served in a 

penitentiary, and when deciding to impose it, the court shall specify the earliest date of 

eligibility for parole, or shall preclude any eligibility for parole;
562

 the Penal Code of 

Lithuania provides that convicted persons shall serve the penalty of life imprisonment in a 

prison, but may be transferred to a house of correction after serving 10 years 

imprisonment;
563

 in Sweden, “life imprisonment is an indeterminate sentence which can 

theoretically last for the remainder of a person’s nature life, but it may be commuted to 
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559

 The Criminal Code of Republic of Austria (Strafgesetzbuch, StGB), as promulgated on 13 November 1998 
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560
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fixed term imprisonment.”
564

 The above examples show various European states’ 

provisions on life imprisonment. We also need to take some Asian states as examples, i.e., 

under the Penal Code of Singapore, imprisonment for life “in relation to any prescribed 

punishment means imprisonment for the duration of a person’s natural life”;
565

 in the Penal 

Code of Japan there is no any special clause  to provide the notion of life imprisonment like 

that provided in the Penal Code of Singapore, but two types of imprisonment for life are 

provided, i.e. imprisonment for life with work and imprisonment for life without work;
566

 

similarly, the Criminal Law of China does not explicitly explain what life imprisonment is 

in the relevant provision, but it provides that “any criminal who is sentenced to life 

imprisonment shall serve his sentence in prison or another place for the execution [of the 

sentence]; anyone who is able to work shall do so to accept education and reform through 

labour”;
567

 the Penal Code of Vietnam provides that “life imprisonment is the penalty of 

indefinite imprisonment applicable to persons who commit particularly serious crimes, but 

not so as to warrant being sentenced to death.”
568

 According to the Indian Penal Code, 

imprisonment for life is construed as “transportation for life”.
569

 Even though we cannot 

find a clause providing for life imprisonment in the Criminal Code of the USA as in other 

states’ codes, we know that there is life imprisonment without possibility of parole in the 

criminal justice system in America, and the convict will be imprisoned in prison or jail for 

the rest of his or her life.   

Based upon the brief summary above on the life imprisonment clauses provided in some 

states’ Criminal Laws or Penal Codes, as the argument made by the Crime Prevention and 

                                                           
 
564

 Life Imprisonment of Children in the European Union, available at: Child Rights International Network 

<https://www.crin.org/en/home/campaigns/inhuman-sentencing/problem/life-imprisonment/life-

imprisonment-children-europe>. (Last visited: February 17
th

, 2017). 
565

 The Statutes of the Republic of Singapore: Penal Code (Chapter 224), Original Enactment: Ordinance 4 of 
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Criminal Justice Branch of United Nations points out, “the term ‘life imprisonment’ has 

divergent meanings in various countries; states impose life sentences for different ranges of 

offences; and states that release life-sentence prisoners do it in a variety of ways.”
570

 

Meanwhile, we can see that life imprisonment, in fact, includes two basic concepts, i.e., the 

concept of time or duration and that of space.  As regards duration, the punishment 

emphasizes that the sentence should be the convict’s “life”, i.e. it is life-long, which 

generally “denotes the life of a human being.”
571

 In fact, the term “life” means the rest of 

the convict’s life or an indefinite term until he or she is released from the prison or dies 

there. In terms of space, it emphasizes that the punishment should be in prison, where the 

convict is reformed or educated or where the convict is locked away from society.
572

 From 

this perspective, Professor Joshua argues that it is a kind of “‘social banishment’, which 

means that a system of punishment has decided that the offender is an ‘other’ who must be 

excluded ‘from society’”
573

, and he argues that there are four formulas, i.e., life in prison 

without parole, a sentence lengthy enough to constitute a stage of an offender’s life, 

collateral consequences systematic and substantial enough to constitute an analogue to civil 

death, and capital punishment.
574

  

According to the aforesaid analysis, the notion of life imprisonment can refer to a penal 

measure imprisoning the inmate for a certain crime for the rest of the inmate’s life or until 

he or she is permitted to be released by law. However, undeniably, only in those cases 

where the convict is imprisoned in a prison for the rest of his or her life, such as in life  

imprisonment without possibility of release, can we speak of life imprisonment in the real 

sense of the term; in cases where the convict is sentenced to life imprisonment but will be 

released after a certain time on parole or commutation or other arrangement, life 

imprisonment is, in fact, a kind of indefinite-term imprisonment or long-term imprisonment, 
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sentences which are, “by their very nature, indeterminate.”
575

 In this case, as some scholars 

have pointed out “life in prison has never really meant life in prison.”
576

 However, in some 

states, such as the USA, an offender can be sentenced to extremely long specific terms of 

imprisonment,
577

 or multiple consecutive long terms of imprisonment, and these are 

deemed de facto life imprisonment sentences because they are so long that the sentence has 

the practical effect of being a life sentence.
578

 In fact, extremely long specific terms of 

imprisonment or multiple consecutive long terms of imprisonment are not de jure life 

imprisonment terms and are not within the scope of the discussion in this dissertation, even 

though the offender will spend the rest of their life behind bars. This is because this kind of 

punishment takes the form of a definite term of imprisonment in the law rather than being a 

lifetime punishment, and so should have its own terminal system.  

5.2. The characteristics of life imprisonment 

Based on the notions explained in the preceding section, life imprisonment is, by its nature, 

a kind of imprisonment measure which isolates the offender from society and protects 

society and the public from the negative effects caused by the offenders sentenced to this 

punishment. It is very different from fixed-term imprisonment, the death penalty, or other 

custodial sentences, chiefly because it has certain special characteristics, described below, 

i.e. lengthy incarceration, severity, and quarantine. 

5.2.1. Lengthy incarceration 
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Lengthy incarceration is a by far the most obvious feature of life imprisonment, and the 

other characteristics derive from it. If the offender is sentenced to life imprisonment, and if, 

according to the law, he or she cannot be released, the incarceration term of his punishment 

should be the rest of his or her lifetime. This is the reason why it is named “life 

imprisonment”, and consequently some scholars deem this kind of life imprisonment “a 

different death penalty”,
579

 because it deprives the prisoner of life-long freedom, and 

ensures that he or she will die naturally in prison as a consequence. Just as with lengthy 

incarceration in general, life imprisonment without possibility of release is criticized by 

many scholars and is deemed a form of torture, and a brutal and inhuman punishment. 

However, some states’ criminal law codes provide for life imprisonment without possibility 

of release; for instance, in the USA, life imprisonment without parole is provided for and 

applied in the federal legal system and  in judicial practice; in England and Wales, life 

imprisonment and parole systems are provided for in the penal system, but certain 

categories of prisoners are not eligible for release;
580

 in Turkey, there are two kinds of life 

imprisonment, i.e. life imprisonment and aggravated life imprisonment,
581

 the latter lasts 

until the death of the convict and is enforced under a strict security regime as defined in law 

and legislation;
582

 in China, for serious corruption crimes, if the offender is given the death 
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penalty with a reprieve and this is commuted to life imprisonment after a two year 

suspension, neither parole nor commutation is granted to the convict.
583

 In addition to cases 

where the convict serves the rest of his or her life in prison, which obviously represent the 

extremely lengthy incarceration of life imprisonment, life imprisonment with an indefinite 

term can also mean lengthy incarceration. In another word, cases in which the convict is 

given life imprisonment and will be released on parole or commutation after he or she has 

served a certain number of years in prison can also embody the lengthy incarceration of life 

imprisonment. For instance, according to the Hungarian Criminal Code, if the court has not 

precluded eligibility for parole with a sentence of life imprisonment, the date of release on 

parole can be forty years;
584

 this period (forty years) is also the maximum limited effective 

sentence to be served by a convict if he or she has been found guilty of two or more 

felonies and at least two of them are punishment by law with a prison sentence exceeding 

twenty years.
585

 This is an extremely lengthy incarceration, effectively life imprisonment. 

However, most countries Criminal Law codes generally allow the convict to request parole 

and/or commutation after serving around 25 years, and some countries’ laws allow the 

court to grant the convict parole after serving in prison for about 15 years, or even 10 years, 

as in the Republic of Korea.
586

 The lengthy incarceration aspect of life imprisonment is its 

primary and most important character, and also creates the severity of this punishment.  

5.2.2. In its severity life imprisonment ranks only second to the death 

penalty 

Life imprisonment is almost the most severe punishment in the world. Here I use the term 

“almost” because the death penalty is still provided in some states’ criminal law codes, and 

so life imprisonment is the second most severe punishment; for abolitionist states, however, 

life imprisonment has become the most severe punishment. Put another way, in terms of 
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severity, in modern punishments life imprisonment ranks only second to the death penalty. 

The severity of life imprisonment is, on one hand, chiefly because it deprives the convict of 

his or her right to freedom for a long time, by putting the convict behind bars for more than 

a decade, or even for the rest of his or her life. In this sense, life imprisonment does not 

directly impose physical pain, as corporal punishment does, but brings psychological pain 

to a convict. Moreover, to a certain extent it limits social survival skills and may even 

degrade them. On the other hand, generally, if the convict is sentenced to life imprisonment, 

he or she may be given another supplementary punishment by law. For example, in China, 

according to Article 57, any criminal who is sentenced to life imprisonment shall be 

deprived of his political rights for life;
587

 in accordance with Article 113, whoever commits 

any of the crimes which involve endangering national security may concurrently be 

sentenced to confiscation of property;
588

 according to Article 141, whoever commits the 

crime of producing or selling bogus drugs may be sentenced to life imprisonment and a 

fine.
589

 However, we must be aware that this phenomenon is chiefly the result of China’s 

penalty system, which includes both a principal and a supplementary punishment. The 

latter may be imposed independently of the former, and can thus increase the severity of 

life imprisonment. Even when there is no other supplementary punishment provided for 

serious crimes in other states’ criminal law codes, other punishments can also be 

concurrently imposed on the convict; for instance, under the Penal Code of Singapore, 

whoever wages war against the Government, or attempts to wage such war, or abets the 

waging of such war, shall also be fined concurrently if he or she is sentenced to 

imprisonment for life.
590

 Under Section 43a of the German Criminal Law, the court may, 

collateral to imprisonment for life, impose payment of a sum of money (a property fine).
591

 

If the lighter punishment measure is not concurrently imposed on the convict, some 

conditions are imposed; for instance, according to the Section 10 of Finland’s Criminal 
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Code, a public official, a person elected to a public office or a person who exercises public 

authority who is sentenced to life imprisonment shall also be dismissed.
592

 In addition, the 

Netherlands’s Criminal Law provides explicitly that in cases where life imprisonment has 

been imposed, disqualification from certain rights, confiscation of objects seized and 

publication of the judgement may be imposed in conjunction with the main sentence.
593

   

5.2.3 Only for the most serious crimes 

In the modern punishment system, life imprisonment is one kind of severe form of 

punishment, and it is provided for the most serious crimes. In retentionist states, taking 

Japan’s Criminal Punishment as an example, life imprisonment normally serves as an 

alternative option to the death penalty for certain serious crimes; for instance, according to 

the Article 77, a ringleader of a group which commits the crime of insurrection shall be 

punished by death or life imprisonment without work;
594

 according to Article 121 of Penal 

Code of Singapore, whoever commits offences against the President’s person shall be 

punished with death, or with imprisonment for life.
595

 In other abolitionist states, like the 

member states of European Union, life imprisonment is only provided for the most serious 

crimes, for instance, under the Criminal Code of the Czech Republic, life imprisonment 

may only be imposed on an offender who has committed an especially serious felony of 

murder, an especially serious felony of public menace, treason, terrorist attack, genocide, 

an attack against humanity, cruelty in war, and so on.
596

 Similarly, the Swiss Criminal Code 

also provides explicitly that lifelong incarceration may be only imposed on the convict who 

commits murder, intentional homicide, serious assault, robbery, rape, indecent assault, false 
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imprisonment or abduction, hostage-taking, trafficking in human beings, genocide, or a 

felony under the heading of crimes against humanity or war crimes.
597

  

These are the main three characteristics of life imprisonment. From the above analysis, it is 

clear that the lengthy incarceration which is implicit in life imprisonment determines its 

severity and its applicable scope, and also distinguishes it from other punishment measures.  

5.3. The forms of life imprisonment 

Depending on the classification criteria, life imprisonment can be classified into the 

following main types: life imprisonment with possibility of release (LWPR) and without 

possibility of release (LWOR), life imprisonment with work and without work, mandatory 

life imprisonment and discretionary life imprisonment. 

5.3.1. LWPR and LWOR 

Regarding its means of termination, life imprisonment can be classified as life 

imprisonment with possibility of release (LWPR) and life imprisonment without release 

(LWOR). The former, LWPR, is a kind of generally applicable imprisonment, which is 

provided in many countries’ criminal law codes. It means that the convict can be released 

from prison after serving a determinate or indeterminate term. It is also referred to as 

conditional release from life imprisonment by most states’ criminal law codes, although 

these conditions are very different; some of them are explicitly provided by the criminal 

law, while for others the judge is authorized to make a decision. In addition, the methods of 

release are very different, and can include release on parole, probation, commutation, 

pardon, mercy, amnesty, and suspended execution, and so on. By contrast, LWOR is a kind 

of lifelong incarceration from which the convict cannot be released. This means the convict 

has to spend the rest of his or her life behind bars, and is, to a great extent, isolated from 
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normal social life; consequently, this form of punishment has been criticized as “a form of 

torture that renders death a mercy.”
598

 LWOR is not a generally applicable punishment 

around the world, and only a few states’ criminal law codes provide for it in their penalty 

system, including the USA, China, Vietnam, Morocco, Laos, Israel, Indonesia, and so on.  

5.3.2. Life imprisonment with work and without work 

“By being forced to work within the institution, the prisoners were trained in a trade, and it 

was hoped that they would voluntarily flood the labour market when released.”
599

 In 

contemporary penal systems, prison work is not only carried out with the aim of inflicting 

punishment, but has also become a way of regulating and controlling prison life, and 

“become a central mode of carceral power and of penal discipline.”
600

 If life imprisonment, 

as a type of incarceration punishment, is imposed on the convict, he or she should be forced 

to work if able to. This requirement is directly or indirectly provided in many state’s 

criminal law codes and has become one of the convicts’ obligations; for instance, the Swiss 

Criminal Code provides that “the prison inmate is obliged to work. Wherever possible, the 

work should be appropriate to his skills, education and training and his interests.”
601

 This 

requirement is also applied to the convict who is sentenced to life imprisonment. China also 

has a similar provision in its Criminal Law. However, there are some differences, i.e., not 

all life imprisonment requires the convict to work, even when able to. According to the 

Japanese Penal Code, life imprisonment can be categorized as life imprisonment with work, 

which consists of confinement in a penal institution with assigned work, and life 
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imprisonment without work, which consists of confinement in a penal institution.
602

 The 

gravity of the former is greater than that of the latter.
603

  

5.3.3. Mandatory life imprisonment and discretionary life imprisonment 

For certain crimes, life imprisonment can be divided into mandatory and discretionary life 

sentences on the basis of whether it is the sole punishment or an alternative. Mandatory life 

imprisonment is a sentence which is the only punishment that can be imposed on a convict 

who commits a certain crime or “a life sentence passed in circumstances where the sentence 

is fixed by law.”
604

 For instance, in the UK mandatory life imprisonment is the only 

sentence that can be imposed on a convict who is aged 21 or over if he or she has 

committed a murder, according to the Criminal Justice Act 2003;
605

 according to Article 

302 of Turkey’s Criminal Code, if the convict committed an act to place all or part of the 

territory of the state under the sovereignty of a foreign state or to disrupt the unity of the 

state or to weaken the independence of the state or to separate part of the territory under the 

sovereignty of the state, he or she shall be sentenced to a penalty of aggravated life 

imprisonment.
606

 By contrast, discretionary life imprisonment is a punishment option which 

may be offered to the judge to make a choice when punishing a certain crime. It is normally 

provided together with other punishment measures, such as fixed term imprisonment, or the 

death penalty. For example, according to the Criminal Code of Romania, if a convict has 

committed aggravated murder, he or she may be punished by life imprisonment or no less 

than 15 and no more than 25 years of imprisonment, with a ban on the exercise of certain 

rights.
607

 In another words, the provisions of discretionary life imprisonment give 

discretionary power to the judge when sentencing, but the provisions regarding mandatory 

                                                           
 
602

 The Penal Code of Japan, Act No.45 of April 24, 1907 (日本国刑法 45号，1907年 4月 24日), Articles 

12 and 13. 
603

 Ibid, Article 10. 
604

 The Criminal Justice Act 2003 of the United Kingdom, Schedule 21 (1). 
605

 Ibid, Schedule 21 (4). 
606

 The Criminal Code of Turkey (2011) Law No.5237 of September 26, 2004, as amended to Law No.6217 of 

March 31, 2011, Article 302. 
607

 LAW # 286 of 17 July 2009 of the Criminal Code of Romania, Article 189. 



180 
 

life imprisonment do not leave any sentencing discretion to the judge, i.e., the judge does 

not have any other option but to give life imprisonment to the convict if the crime 

committed by the offender and its circumstances satisfy the requirements. 

5.4. The effects of life imprisonment 

As a type of punishment, life imprisonment has the same, or at least similar, functions and 

effects to other punishment measures, in particular to incarceration. Generally, the penalty 

function refers to the social results or effects which are brought by the application of the 

penalty. Normally, it is considered that the penalty function mainly includes punishing and 

preventing crime in order to protect the social order, public security, the ruling order, 

individual rights, and so on. However, with the development of the punishment theory, 

some scholars believe that the application of the penalty should have learning effects in that 

it encourages the whole of society to learn the law and use it;
608

 and the use of the penalty 

can make the public believe in the law and make them feel the law is being implemented;
609

 

furthermore, the use of the penalty should have a restorative effect such that the public can 

‘feel’ the law and that their security is effectively protected by the imposition of an 

appropriate punishment on the offender.
610

 However, these three penalty functions can all 

be deduced from the basic argument of using punishment to punish and prevent crime and 

to protect society. It is undeniable that life imprisonment does in fact have the functions 

mentioned above, which act as general functions. However, this section focuses on the 

functions and effects which are specific to life imprisonment due to its own special 

characters, by analyzing them from the perspectives of the convict, the victim and society.  

5.4.1. The effects of life imprisonment on the convict 
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The effects of life imprisonment on the convict, including the “pains of imprisonment”
611

 

and the consequences of the incarceration are obvious and clear because the punishment is 

imposed directly on him or her. There have been studies conducted by American and 

British scholars attempting to assess the problems of long-term imprisonment;
612

 but there 

is no unanimity regarding the scope of the effects of life imprisonment on the convict.
613

 

However, as a long-term incarceration, life imprisonment, should, on the one hand, bring 

many positive effects to the convict, which are also expected by the public and conform to 

the aims of the punishment. These kinds of positive effects include helping the convicts to 

recognise their criminal behaviour and lean from their mistakes; helping them to better 

understand the harm they have done to the victim and society; educating them to respect 

and obey the law; and then making them into better people by educating them. On the other 

hand, at the same time, it also has many obvious negative effects on convicts. Generally, 

the negative effects of life imprisonment on the convict are divided into two main 

categories, i.e., psychological problems and sociological problems. Life imprisonment puts 

convicts who have certain similar problems into a limited and sealed place, which isolates 

the convict from normal society for a long time, which thus brings serious psychological 

problems and sociological problems. The psychological problems are the most serious and 

obvious for the convict because they lose their normal social life and their freedom is 

greatly limited. As some scholars point out, missing freedom, missing their family and the 

lack of privacy are the most difficult; the lack of autonomy and missing 

activities/possessions can be categorised as moderately negative in the list of hardships; 

concerns about their safety will also a serious of problem for them. 
614

 Furthermore, a lack 

of confidence and anxiety about their lives, the loss of the capacity for self-definition,
615

 

disappointment and loss of hope regarding their rehabilitation are also very comment 

problems. A Chinese empirical study shows that depression, helplessness, anxiety, hostility, 
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fear and personal prejudice are all extreme and obvious features of the life of convicts 

serving long-term incarceration. 
616

 In particular, the lack of any sign of release from prison 

back to society may have a great negative impact on the convict’s mental health. In addition, 

sociological problems are also serious and obvious effects on long-term prisoners. Long-

term incarceration in fact deprives the convict’s rights to liberty as long as he or she is in 

prison by removing him or her from the society and, to a great extent, cutting his or her 

contact with the outside world. In this case, the convict will gradually lose any social 

interaction over a long period. Consequently, long-term prisoners will suffer from isolation, 

indifference, loss of personal responsibility, and a lack of identity and social skills. 

Furthermore, an important negative result of long-term incarceration is that the convict is 

invisibly subject to the stigma of incarceration marking a prisoner or former inmate,
617

 and 

this inevitably causes an increase in the prejudice the convict is subject to. Consequently, to 

a great extent, even though they are released from prison after a number of years in prison, 

they “are less likely to be hired, have slower wage growth, have more unstable 

relationships, and have higher rates of illness.”
618

 Undeniably, when a person who is 

removed from and isolated from society lives in a place of discipline and punishment for 

more than 10 years, or even for several decades, his or her behaviour and way of thinking 

naturally change, with some improvement, which could be viewed as the positive effects of 

punishment; however, its negative effects are also obvious and last for a very long time 

after the convict is released from prison. In addition, “family (i.e. the prisoner’s family) is 

affected and involved in the prison sentence, [and] it affects everybody close.”
619

 The effect 

of life imprisonment on prisoners’ families is very apparent and intense, in fact “it is like 

someone had died.”
620

 These effects may include the loss of the family income, strongly 
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negative effects on marital relationships, even leading to divorce, and, in some cases, a 

prisoner’s older parents cannot provide support for the children, which has a very negative 

impact on prisoners’ children. Especially in China, long term imprisonment has an impact 

on the children’s occupational opportunities, in areas such as the police force, and civil or 

public service, where political background checks may be run on the applicant. We cannot 

ignore the fact that the effect of life imprisonment on prisoners’ families are long term and 

hidden.  

 5.4.2. The effects of life imprisonment on the victims 

As a specific penal measure, it seems that there are no direct effects of life imprisonment on 

the victims and even their family members. However, the penalty is, to a great extent 

derived from the concept of private retaliation, i.e., “an eye for an eye, a life for a life”. 

However, this right to retaliation is transferred to the sovereign, which becomes the public 

power, to determine and punish the crime in the name of the state. Thus, in a formal sense, 

contemporary punishment is no longer private revenge, but is regarded as the symbol of the 

power of the state, which represents the whole society, including the victims and their 

family members, and is entrusted to punish the crime, protect the state’s legal interests and 

individual interests, and then achieve social justice and fairness. In the light of this, the 

penalty does not bring any direct and visible compensation or economic benefit to the 

victims and their family members; it only can bring them some kinds of spiritual solace, i.e., 

the victims and their families believe that the offender has received his or her just deserts. 

Life imprisonment plays an important role in the penalty system, and it is normally only 

used for the most serious crimes, which generally cause serious harm and damage to the 

victim’s health, property and even life. For the serious harmful consequences caused by the 

crime, the victim and his or her family members naturally hope that the offender is given a 

serious penalty, so that justice can be restorative. As some scholars have said, “when a 

person is unjustly harmed, people experience a strong desire to punish the wrongdoer and 
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more harm is typically accompanied with more punishment.”
621

 For the victims and their 

family members, life imprisonment, serving as the second severest punishment after the 

death penalty, is an appropriate penalty measure satisfying the victims and their family 

members’ expectations, and it can, to a great extent, indirectly compensate their mental 

suffering.  

5.4.3. The effects of life imprisonment on the public 

In fact, the effects of life imprisonment on the public are also in some senses hidden and 

indirect, and generally include deterrence - which means the potential offender is deterred 

by the life sentence -, and restorative justice. Firstly, as the second severest punishment, life 

imprisonment should have a largely deterrent effect similar to the death penalty. Even 

though life imprisonment does not deprive the offender of the right to life, it deprives him 

or her of liberty and even the right to hope for a long time, and even for the rest of his or 

her life. It also means he or she will be isolated from society and forced to remain in a 

prison with similar people. In prison they do not have a normal social life. From this 

perspective, life imprisonment is a strong deterrent to the potential offender. However, this 

is only a theoretical prediction, lacking any exact statistics or empirical studies to show 

what kind of deterrence life imprisonment has. It is like the deterrence of the death penalty, 

on which “the question whether the death penalty actually deters is uncertain”;
622

 some 

scholars have even cited the American Civil Liberties Union report and argued that “there 

is no credible proof that the death penalty in either substance or practice deters future or 

recidivist criminal behaviour.”
623

 In the light of this, the deterrence of life imprisonment is 

also indirect and uncertain. However, we also cannot deny and ignore its deterrence, since 

it is normally provided for serious crimes, and usually only for the most serious of these. A 
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potential offender will hesitate to commit a serious crime when he or she is aware of the 

consequence of his or her behaviour. Secondly, it is natural that restorative justice will 

normally be understood to mean that the crime is punished by the relevant punishment, in 

order to protect legal interests. In China, restorative justice may have another important 

meaning, especially in cases which attract public attention and outrage. In these cases, life 

imprisonment normally serves to assuage the public in situations in which the relevant 

circumstances of the crime are not sufficient for the imposition of the death penalty, 

because life is the second severest punishment and can incarcerate the offender for a long 

term and can thus be accepted by the public. For example, in judicial practice there have 

been certain controversial cases which have provoked public debate and outrage, like the 

cases of “Tanghui”
624

 and of “Sun Weiming”.
625

 As a concrete measure applied by the 

punishment system, it protects both public and private security and legal interests, together 

with other penalty measures, although it is hard to say life imprisonment has a direct effect 

on the public.  

5.5. Life imprisonment in China and other countries 
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5.5.1. Life imprisonment in China 

After the death penalty, life imprisonment is the second most severe punishment in China’s 

present criminal punishment system. There are currently 102 crimes punishable by life 

imprisonment in the present Specific Provisions of Criminal Law, accounting for 21.79% 

of a total of 468 crimes;
626

 almost all of these 102 are provided with a fixed-term 

imprisonment of not less than 10 years, 46 of them are stipulated together with the death 

penalty,
627

 5 are provided with a fixed-term imprisonment of not less than 7 years,
628

 and 1 

is provided with a fixed-term imprisonment of not less than 15 years.
629

 The distribution of 

crimes punishable by life imprisonment is shown in Table 1 below. Based on the analysis, 

this section intends to examine the life imprisonment system in the present Criminal Law of 

China. 
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Graph 8
630

: The distribution of crimes punishable by life imprisonment. 

Crimes and chapters in the Specific Provisions of the Criminal Law Number of crimes punishable 

with life imprisonment 

Crimes of endangering national security                                                 (Chapter I) 8 

Crimes of endangering public security                                                   (Chapter II) 17 

Crimes of disrupting the order of the socialist market economy          (Chapter III) 34 

Crimes of infringing upon citizens’ personal and democratic rights    (Chapter IV) 5 

Crimes of property violation                                                                 (Chapter V) 4 

Crimes obstructing the administration of public order                         (Chapter VI) 14 

Crimes of impairing the interests of national defence                        ( Chapter VII) 3 

Crimes of embezzlement and bribery                                                ( Chapter VIII) 4 

Crimes of dereliction of duty                                                                (Chapter IX) 0 

Crimes of servicemen’s transgression of duties                                     (Chapter X) 13 

Total 102 

(From Table 1, we can see that the greatest number of crimes involve disrupting the order 

of the socialist market economy provided by Chapter III (34 crimes), followed by crimes of 

endangering public security in Chapter II, (17 crimes); there is no crime punishable by life 

imprisonment in Chapter IX.)                        

5.5.1.1. Conditions for passing a sentence of life imprisonment 

In the General Provisions of the Criminal Law, there is no special provision to stipulate 

directly the applicable condition for life imprisonment, such as is provided for the use of 

the death penalty in some articles.
631

 However, in the light of Article 17, criminal 

punishment, including life imprisonment, shall not be imposed on a person who had not 

reached the age of 14 years old when he or she committed the crime; a person who was 

over 16 at the time he or she committed the crime shall be given a criminal punishment, 
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including life imprisonment; but a person who has reached the age of 14 but not the age of 

16, and has committed intentional homicide, intentionally hurts another person so as to 

cause serious injury or death, or commits rape, robbery, drug-trafficking, arson, explosion 

or poisoning, shall bear criminal liability. 
632

 According to the Specific Provisions of 

Criminal Law, all these 8 crimes can be punishable by life imprisonment and death, and an 

offender who is younger than 16 years old but has turned 14 and committed one, or more 

than one kind of these 8 crimes may be sentenced to life imprisonment, although in these 

cases the applicable conditions should be stricter than those applied to others.
633

 In addition, 

under the present Criminal Law, a person who has reached the age of 75 may also be 

sentenced to life imprisonment if he has committed a crime punishable by life 

imprisonment and/or death, even though Article 17-1 provides that a person who has 

reached the age of 75 may be given a lighter or mitigated penalty if he commits an 

intentional crime.
634

 When considering other states, we can see that their provisions for the 

use of life imprisonment are stricter than China’s. For example, in accordance with the 

Article 57 of the Romanian Penal Code, life imprisonment shall not be imposed on an 

offender who has turned 65 years of age at the date when the judgment to convict is 
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returned, but shall be replaced by a prison term of 30 years and a ban on the exercise of 

certain rights for the maximum duration of the prison sentence
635

 and “life imprisonment is 

also not going to be applied for the minor offender”;
636

 Under the Hungarian Criminal 

Code, only persons over the age of 20 at the time of commission of the crime shall be 

sentenced to life imprisonment.
637

 Except for these considerations relating to age, in the 

Criminal Law of China, there is no specific general provision referring to the applicable 

conditions for life imprison. However, conditions are provided by the Specific Provisions 

of the Criminal Law in all kinds of crimes punishable by life imprisonment, and they 

include the following types. 

1) Life imprisonment for action crime（行为犯）. The actus reus of action crimes here is 

simply an act or behavior which is proved to have already been committed, the 

consequences of which are immaterial, and which is an important type of crime; most of 

these crimes are generally relatively serious and are provided with a correspondingly heavy 

penalty, such as the death penalty and life imprisonment. In the Criminal Law, life 

imprisonment is normally provided for action crime without any consideration of 

circumstances or any other conditions; it is normally a mandatory sentence, and in some 

crimes, it is the maximum legally prescribed penalty. These action crimes include treason 

(Article 102), aiding the enemy (Article 112), forming or leading a terrorist organization 

(Article 120), aircraft hijacking (Article 121), intentional homicide (Article 232) and 

stealing, spying into or buying military secrets for, or illegally offering such secrets to, 

agencies, organizations or individuals outside the territory of China (Article 431 (2)). All of 

these six crimes are very serious crimes and all of them can be punishable by death. 

2) Life imprisonment may only be imposed on a perpetrator under some legally-prescribed 

circumstance according to the law. These circumstances include the crime scene, the object 

of the crime, the criminal consequences, the means of crime, and the position of perpetrator 
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in a criminal organization, and so on. The crime scene is a significant legally prescribed 

circumstance for passing sentence in the Criminal Law of China; for example, robbing 

public or private property by violence, coercion or other methods carries a fixed-term 

imprisonment of not less than three but not more than 10 years, but if the robber intrudes 

into another person’s residence to rob, robs on board a means of public transportation, or 

rapes a woman in a public place, he shall be sentenced to a fixed-term imprisonment of not 

less than 10 years, life imprisonment or death.
638

 The object of the crime is also an 

important sentencing factor; for example, anyone robbing a bank or any other banking 

institution,
639

 or stealing or forcibly seizing guns, ammunition or explosives from State 

organs, members of the armed forces, the police or the people’s militia,
640

 shall be 

sentenced to a fixed-term imprisonment of not less than 10 years, life imprisonment or 

death. Criminal consequence is another important sentence factor in a majority of 

provisions in the Specific Provisions of the Criminal Law. Some provisions stipulate 

directly the consequence of crimes, with the amount of property or illegal property 

involved in the crime serving as the applicable condition for life imprisonment; for example, 

for economic crimes in Chapter 3, the amount of property or other goods involved in the 

crime serves as a sentencing factor,
641

 and some provisions stipulate “causing death or 

serious injury, or causing heavy losses of public or private property” as the applicable 

condition for life imprisonment; for example, Article 236 (3) provides that  anyone raping a 

women and causing serious injury or death to the victim or any other serious consequences, 
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the offender shall be sentenced to a fixed-term imprisonment of not less than 10 years or 

life imprisonment or the death penalty.
642

 However, a majority of provisions, i.e. around 53 

provisions, include the terms “commit major crimes” or “serious circumstance” or 

“especially serious circumstance” which serves as the applicable condition for life 

imprisonment. Generally, these kinds of terms in the provision are normally regarded as 

“miscellaneous provisions (兜底条款)” and in practice, it is normally interpreted by the 

SPC through judicial interpretation in accordance with the characteristics of different 

crimes, or according to mandate, by the local High People’s Courts, who make this kind of 

interpretation according to the local economic and social situation. The means of the crime 

is also a sentencing element; for example, robbing with a gun,
643

 or, by resorting to 

especially cruel means, causing severe injury to another person, or reducing the person to 

utter disability,
644

 and using arms to protect the smuggling, trafficking in, transporting or 

manufacturing of narcotic drugs,
645

 all bring a sentence of a fixed-term imprisonment of not 

less than 10 years, life imprisonment or death. The position of the perpetrator in a criminal 

organization is also an important applicable condition for life imprisonment; for example, 

anyone who is a ringleader of a gang engaged in abducting and trafficking in women and 

children shall be sentenced to a fixed-term imprisonment or life imprisonment. 
646

 

Meanwhile, there are other applicable conditions for life imprisonment such as the 

perpetrator’s attitude towards an admission of guilt, the perpetrator’s criminal record and so 

on.  

All in all, the applicable conditions for life imprisonment are not stipulated directly by the 

General Provisions of the Criminal Law, except for the object of the punishment itself, but 

by the provisions providing concrete crimes in the Specific Provisions. Life imprisonment 

in the Specific Provisions is stipulated together with the death penalty, serving as an 

alternative option to the latter, and the applicable conditions for both penalties are, to a 
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great extent, the same. But the applicable conditions for the death penalty are provided by 

Articles 48, 49, 50 and 51 in the General Provisions, and limit the use of the death penalty. 

The question remains, therefore, whether it is necessary or not to provide the applicable 

conditions for life imprisonment in the General Provisions when the death penalty is 

completely removed from the Criminal Law. Looking at the criminal codes of some 

abolitionist states, such as the German Criminal Code, the General Penal Code of Finland 

(1940 No.19 (12 February)), and the Criminal Code of Hungary (Act C of 2012), we find 

that there is no general applicable condition for life imprisonment. But the situation in 

China is very different, which the death penalty has not been completely repealed, and there 

are two types of life imprisonment, i.e., LWPR and LWOR. In order to protect human 

rights, the conditions limiting it should be provided explicitly by the General Provisions, 

just as is the case with the limiting conditions for the death penalty, and LWOR should not 

be the alternative option to the death penalty as “life imprisonment without parole is worse 

than a death sentenced.”
647

  

5.5.1.2. Terminating mechanisms: a twin-track approach 

Under the present Criminal Law, a twin-track approach is adopted to terminate life 

imprisonment: i.e. LWPR and LWOR.  

5.5.1.2.1. LWPR: commutation  

Considering the special penalty elimination system in China, release from prison can 

generally come through the commutation of punishment and parole, both of which are 

normally applied at the same time. According to Article 78, commutation operates in two 

situations; namely, discretionary commutation ( 酌定减刑， zhuodingjianxing) and 

mandatory or legally provided commutation (法定减刑，fading jiangxing). Discretionary 
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commutation of life imprisonment refers to a situation in which the penalty “may” be 

commutated if the offender “conscientiously observes prison regulations, accepts education 

and reform through labor and shows true repentance or performs meritorious services while 

serving his sentence,
648

 but the commutation is not certain to be granted and its likelihood 

is lower than with mandatory commutation, which is a situation in which the penalty 

“shall” be commutated, and this is certain to be granted by law if the perpetrator performs 

any of the major meritorious services provided in the Criminal Law as detailed below: 

1) Preventing another person from conducting major criminal activities;  

2) Informing against major criminal activities conducted inside or outside prison 

and verified through investigation; 

3) Assisting judiciary authorities to arrest another major suspect/offender, 

including a joint offender; 

4) Having inventions or important technical innovations to his credit;  

5) Coming to the rescue of another in everyday life and activities, at the risk of 

losing his own life; 

6) Performing remarkable services in fighting against natural disasters or curbing 

major accidents; or 

7) Making other major contributions to the country and society.
649

 

For the offender sentenced to life imprisonment, if his performances meet the conditions 

for discretionary commutation, the penalty may be commuted to a fixed-term imprisonment 

of 22 years after serving two years of the sentence, if the offender shows true repentance or 

performs meritorious services; it may be commuted to a fixed-term imprisonment of 21 to 
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22 years if he or she shows true repentance and performs meritorious services;
650

 by 

contrast, if the offender serving life imprisonment performs major meritorious service, the 

sentence may be commuted to a fixed-term imprisonment of 20 to 21 years; it may be 

commuted to a fixed-term imprisonment of 19 to 20 years if the offender shows true 

repentance and performs major meritorious service.
651

 These provisions have been changed 

significantly by the Eighth Amendment and relative judicial interpretation and are stricter 

than those of the 1997 Criminal Law. In accordance with the 1997 Criminal Law and its 

judicial interpretations, if the offender shows true repentance or performs meritorious 

services, his sentence might be commuted to a fixed-term imprisonment of 18 to 20 years, 

and if the offender performs major meritorious service, it might be commuted to a fixed-

term imprisonment of 13 to 18 years.
652

 

Compared with discretionary commutation, mandatory commutation seems much more 

merciful. While serving his sentence, the offender may be granted many commutations, but 

the interval between two commutations shall not be less than two years, and after one or 

multiple commutations, the actual term of the sentence served by an offender sentenced to 

life imprisonment shall not be less than 13 years, which was also increased from the 10 

years provided by the 1997 Criminal Law.
653

 The commencement date is calculated from 

the date when the life imprisonment judgment is announced.
654

 The commutation per 

instance for the offender who shows true repentance or performs major meritorious service 
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shall be no more than 9 months; for the offender who shows true repentance and performs 

major meritorious service it shall be no more than 1 year; for those who perform major 

meritorious service it shall be no more than one and half years; for those who perform 

major meritorious service and show true repentance, it shall be no more than 2 years.
655

 In 

order to truly prevent people engaging in malpractices for personal gain, power or corrupt 

financial dealings,
656

 on 21 January 2014, the CPLAC, promulgated a document to strictly 

regulate and improve the conditions of commutation and parole for the offender who 

commits any crime which involves taking advantage of a duty, disrupting the order of 

financial administration, or forming, leading, taking an active part in, harboring, or 

conniving in an organization of a criminal syndicate nature. Based on this document, in the 

new Provisions on Several Legal Issues concerning the Specific Application of the Law in 

Handling Commutation and Parole Cases, the SPC extended the commencement date for 

the commutation of life imprisonment imposed on the offender who commits any of the 

above mentioned crimes, i.e., it may be commuted to fixed term imprisonment after the 

offender has served three years of the sentence, although the actual executive terms after 

the commutation shall not be less than 20 years. The interval between two commutations 

shall be two years or more, and the commutation per instance shall be no more than 1 year, 

although these requirements are not applied to the mandatory commutation; in other words, 

there is no limitation on the commencement date and interval for mandatory 

commutation.
657

 These same restrictions on commutations are also applied to the offender 

who commits the crimes of endangering national security, or the crimes of terrorism, or is a 
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ringleader of a gang engaged in drug-related crimes or recidivism of drug crimes, and the 

offender who is a recidivist or convicted of murder, rape, robbery, abduction, arson, 

explosion, dissemination of hazardous substances or organized violence who is sentenced 

to death with reprieve.
658

 There were no provisions with the same restrictions in the 1997 

Criminal Law. 

In addition, life imprisonment reduced from the death penalty with reprieve may be reduced 

to a fixed-term imprisonment of 25 years after the offender has served two years of the 

sentence if he/she shows true repentance or performs meritorious services. If he/she 

genuinely performs any major meritorious services, the sentence may be commuted to a 

fixed term imprisonment of 23 to 25 years after serving two years of the sentence. Under 

the 1997 Criminal Law, in this case, it may be commuted to a fixed-term imprisonment of 

15 to 20 years.
659

 After one or multiple commutations, the actual term of the sentence 

served by an offender sentenced to the death penalty with reprieve shall not be less than 15 

years, which is 3 years more than that provided by the 1997 Criminal Law,
660

 excluding the 

probation period for suspension of execution; and it may be commuted to a fixed term 

imprisonment after the offender has served three years of the sentence.
661

 In addition, for a 

recidivist or someone convicted of murder, rape, robbery, abduction, arson, explosion, 

dissemination of hazardous substances or organized violence who is sentenced to death 

with reprieve, the court may, when sentencing, decide to put restrictions on the 

commutation of his sentence in the light of the circumstances of the crime committed; if 

he/she is granted a commutation while serving the sentence of life imprisonment commuted 

from the death penalty with reprieve, the court should strictly apply the conditions of the 
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commencement date, the time interval and the commutation range.
662

 Namely, the life 

imprisonment commutated from the death penalty with reprieve may only be commuted to 

fixed-term imprisonment after the offender has served five years of the sentence, and the 

commutation per instance shall be no more than 6 months; for the offender who performs 

meritorious services, it shall be no more than 1 year.
663

 In fact, the restrictions on 

commutation have been newly provided by the Eighth Amendment and the judicial 

interpretation. 

“The commutation of punishment provided by the Criminal Law is a kind of universal 

penalty implementation system with distinct characteristics, and it is unique … in the 

world.”
664

 In general terms, it is even a significant condition for the convict serving life 

imprisonment to be granted parole because “the conditions of parole are stricter than those 

of commutation.”
665

 Furthermore, in practice, the application rate of commutation is always 

higher than that of parole;
666

 for example, in accordance with the SPC’s report, the number 

of commutation cases from January to September 2014 was 370,998, while parole cases 

numbered only 26,904.
667

 Even though it is impossible to discover the exact number of 

cases of commutation of life imprisonment, the statistical data above show that the 
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possibility of commutation is much greater than that of parole. One of the important 

reasons for this might be that most enforcement authorities have to take supervisory 

responsibility if the convict commits any other crime while serving his sentence outside of 

prison when he is granted parole, so most enforcement authorities are against parole.
668

 

5.5.1.2.2. LWPR: parole  

Parole is another significant method of early release from prison. In accordance with 

Article 81 of the Criminal Law, an offender sentenced to life imprisonment who has 

actually served not less than 13 years of imprisonment may be granted parole if he/she 

conscientiously observes the prison regulations, accepts education and reform through labor, 

shows true repentance and is not likely to commit any crime again. Actually, the limitations 

for parole are almost the same as those provided by the 1997 Criminal Law, except that the 

term of punishment actually to be served is longer than that provided by the 1997 Criminal 

Law, which was not less than 10 years.
669

 If special circumstances exist, upon the 

verification and approval of the SPC, parole may be granted without regard to the above 

restrictions on the term served.
670

 Here we can see that the condition of “he conscientiously 

observes the prison regulations, accepts education and reform through labor, and shows 

true repentance” and the minimum term to be served in prison, which is not less than 13 

years, are the same as the basic condition for commutation, but the conditions of parole are 

higher and stricter than those of commutation because of the assessed risk of committing a 

crime again. Regarding this risk, it should be comprehensively evaluated based on the 

concrete circumstances of the crime committed by the convict, the facts of the original 

sentence, the convict’s consistent performance while serving his/her sentence, the convict’s 
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age, physical condition, personality characteristics, and his/her source of livelihood after 

release from prison, as well as the supervision measures and conditions.
671

 In addition, 

“when a parole decision is made on a convict, the impact of his/her release on parole on the 

community where he lives shall be considered,”
672

 a provision which was added by Article 

16 (3) of the Eighth Amendment. Article 81 (3) provides for an exception where a “special 

circumstance exists”; but what exactly is this circumstance? In accordance with judicial 

interpretation, it is a “circumstance … significantly related to the whole social and state 

interest”,
673

 but this interpretation is still not clear, and some scholars have pointed out that 

“the concept and scope of the specific circumstance defined by judicial interpretation is 

ambiguous and it results in theoretical diversity and abuse in judicial practice.”
674

 In 

addition, there is a prohibiting provision on parole for some special convicts, including “the 

recidivist or a convict sentenced to life imprisonment for murder, rape, robbery, abduction, 

arson, explosion, dissemination of hazardous substances, or organized violent crime.”
675

 It 

was amended by Article 16 (2) of the Eighth Amendment. Even though those convicts 

falling into the categories above cannot be granted parole, they can be released early on 

commutation, in accordance with the present law. However, the convict who is sentenced 

to life imprisonment and released on parole is still supervised under the judicial authorities 

for a certain probation period.
676

 During this probation period, the offender granted parole 

should observe the following requirements: 1) observing laws and administrative rules and 

regulations, and submitting to supervision; 2) reporting on his own activities as required by 
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the supervising organ; 3) observing the regulations for receiving visitors stipulated by the 

supervising organ; and 4) reporting to obtain approval from the supervising organ for any 

departure from the city or country he lives in or for any change in residence.
677

 Furthermore, 

he/she shall be subjected to community correction during parole, according to law.
678

 The 

community correction system is newly established by the Eighth Amendment.
679

 If he/she 

commits another crime during the probation period for parole, or is discovered to have 

committed, before the judgment is pronounced, other crimes for which no punishment has 

been imposed, or he/she violates any provision of the laws, administrative regulations or 

the relevant department of the State Council on parole supervision and management if the 

above do not constitute a new crime, his parole shall be revoked. 
680

 

5.5.1.2.3. LWOR: crimes of embezzlement and bribery 

In fact, the convict who is not sentenced to immediate execution may be released early on 

parole or commutation, regardless of the crime he/she committed, if the release conditions 

have been satisfied, even though he/she was restricted to commutation and prohibited 

parole before the Ninth Amendment. However, this situation was changed by the Ninth 

Amendment. According to Article 44(4) of the Ninth Amendment, for a convict who 

commits the crimes of embezzlement or bribery and is sentenced to the death penalty with 

reprieve, the court may, depending on the circumstances of the crime, at the same time 

decide, after commuting the suspension of execution to life imprisonment on the expiry of 

the two year period, to imprison him for life, without commutation or parole.
681

 In 

accordance with the judicial interpretation made by the SPC and SPP on 28 March 2016, a 

convict who has embezzled or taken bribes of not less than 3 million Yuan (CNY), may, in 
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a case where the circumstances are especially serious, the social impact is especially severe 

and heavy losses are caused to the state and people, be sentenced to the death penalty. 

However, if he/she surrenders voluntarily, performs any meritorious service, confesses the 

crime and so on, and if the immediate execution is not deemed necessary, a two year 

suspension of execution may be pronounced simultaneously with the imposition of the 

death sentence, and at the same time a decision taken to prohibit commutation and parole, 

according to the circumstances.
682

 This decision should be made at the first and second trial, 

respectively, rather than upon the expiry of the two-year period, and therefore it emphasizes 

that once the decision to impose LWOR has been made, it will not be affected by the 

offender’s performance during the period of suspension and it shall be enforced without 

any condition. Consequently, this is termed the systemic rigidity of LWOR.
683

 

The LWOR system was first established by the Ninth Amendment after the first criminal 

law was passed in 1979 and was “a brand new punishment measure”.
684

 Thus far, it has 

already been applied to three convicts.
685

 The Chief Editor of the SPP’s Research Office of 

Legal Policies, Wan Chun, said that “it is a new enforcement measure of the death penalty, 

                                                           
 
682

 《最高人民法院、最高人民检察院关于办理贪污贿赂刑事案件适用法律若干问题的解释》[The 

Supreme People’s Court’s and Supreme People’s Procuratorate’s Interpretation of Several Legal Issues 

Concerning the Specific Application of the Law in Handling Criminal Cases of Embezzlement and Bribery], 

法释 (2016) 9 号 [Legal Interpretation No.9, 2016]), Articles 3 and 4. 

683《“两高”发布办理贪污贿赂刑事案件司法解释》[Interpretations Concerning the Specific Application 

of the Law in Handling Criminal Cases of Embezzlement and Bribery Issued by the ‘Two Supreme Judicial 

Authorities (Supreme People’s Court and Supreme Peoples’ Procuratorate)’]， available at: 中华人民共和

国 最 高 人 民 法 院 [Supreme People’s Court of People’s Republic of China], available at: 

<http://www.court.gov.cn/zixun-xiangqing-19562.html>. (Last visited: June 21
st
, 2017). 

684《“巨贪”将把牢底坐穿？——聚焦刑法修正案（九）草案：对重特大贪污犯罪增设“终身监禁”》

[‘Will the ‘Corrupt Official’ Continue to Rot in Detention? Focus on the Ninth Amendment to the Criminal 

Law (Draft): Stipulating Life Imprisonment without Possibility of Release for Serious Crimes of 

Embezzlement and Bribery], available at: 中 央 政 府 网  [Central People’s Government] 

<http://www.gov.cn/xinwen/2015-08/25/content_2919673.htm.> (Last visited: June 21
st
, 2017) 

685
 These three convicts are Bai Enpei, Wei Pengyuan and Yu Tieyi. All of them are sentenced to the death 

penalty with reprieve for having committed corruption crimes, and are not allowed to be granted commutation 

and parole after the death penalty with reprieve is reduced to life imprisonment. See 《白恩培等三巨贪被判

处终身监禁，释放出什么信号？》 [Such Bai Enpei as Three Arch Corrupt Officials Are Sentenced to Life  

Imprisonment without Release, what Kinds of Signals Are Released？], available at: 星翰新闻网 [Xinghan 

News] <http://www.szxinghan.cn/Social/13972494.html >. (Last visited: March 24
th

, 2017) 



202 
 

which is in between the death penalty with immediate execution and the general death 

penalty with reprieve.”
686

 Even though it exists only for the crimes of embezzlement and 

bribery, it sends a significant signal about the alternative penalties to execution in the 

context of gradually reducing the death penalty. Some scholars positively affirmed LWOR 

and said that “according to the principle of suitable punishment for a crime, trying to 

impose LWOR on the convict who should have been sentenced to death for the serious 

crime of embezzlement or bribery is a positive and prudent option.”
687

 “Compared with the 

immediate execution of the death penalty, LWOR has its own humanitarian aspect.”
688

 

5.5.2. Life imprisonment in other states 

Life imprisonment is the maximum and the severest punishment in many states’ penalty 

system, except in the states that retain the death penalty as their ultimate punishment. 

However, some states have not only removed the death penalty from their criminal 

punishment system, but also repealed life imprisonment. Therefore, this section would like 

to analyse the system of life imprisonment in other states. Considering the content of the 

section, it does not cover all the states in the world, but take some states as examples for 

analysis, including retentionist states which still retain the death penalty, and abolitionist 

states, as well as states where the death penalty and life imprisonment have been repealed. 

But it must be pointed out that even though life imprisonment has been abolished by some 

states, long term imprisonment does exist in the states’ penalty system and thus it will be 
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taken as the object of analysis. This section intends to analyse the prevalence of life 

imprisonment, and the conditions for its use as a sentence, as well as its termination 

mechanism in the relevant states. 

5.5.2.1. Life imprisonment in the abolitionist states: taking some member 

states of the EU as examples 

As of now, all the member states of the EU have already completely removed the death 

penalty from their penalty system, and life imprisonment has been upgraded to the 

maximum punishment and so become the severest punishment. This section cannot cover 

all the member states’ life imprisonment systems, but considers some states as examples; 

Germany, the Netherlands, Hungary and Romania. The former two states are West 

European states, and the latter are Central and South-eastern European states. 

1) The prevalence of life imprisonment.  The prevalence of life imprisonment refers to the 

number of crimes punishable by life imprisonment according to the criminal law. In other 

words, this generally means that life imprisonment is prescribed by the criminal law for 

these crimes. In the German Criminal Code, 18 provisions in the Special Part provide for 

crimes punishable by life imprisonment, accounting for 5.02 % of a total of 358 effective 

provisions in the Special Part of the Criminal Code.
689

 6 of 18 provisions deal with offences 
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 See the German Criminal Code, promulgated on 13 November 1998, Federal Law Gazette 

[Bundesgesetzblatt] I p. 3322, last amended by Article 1 of the Law of 24 September 2013, Federal Law 

Gazette I p. 3671 and with the text of Article 6(18) of the Law of 10 October 2013, Federal Law Gazette I p 
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circumstances), Section 212 (murder), Section 239a (abduction for the purpose of blackmail), Section 251 

(robbery causing death), Section 306 (arson), Section 306a (aggravated arson), Section 306b (additionally 

aggravated arson), Section 307 (causing a nuclear explosion), Section 308 (causing an explosion), Section 309 

(misuse of ionising radiation), Section 316a (attacking a driver for the purpose of committing a robbery), 

Section 316c (attacking air and maritime traffic). 
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causing a common danger;
690

 3 of the 18 are offences against sexual self-determination.
691

 

By comparison, there are 23 provisions in the Special Part of the Hungarian Criminal Code 

prescribing crimes punishable by life imprisonment, accounting for 7.28% of a total of 316 

provisions providing for crimes in this Part.
692

 This proportion is higher than in Germany. 4 

of the 23 provisions providing for crimes punishable by life imprisonment are related to 

offences against the State; 3 of the 23 provisions to crimes against humanity; 3 provisions 

to war crimes; 3 provisions to drug trafficking; 3 provisions are offenses against public 

security; 2 relate to offenses against personal freedom; 2 are crimes against the judicial 

system; and so on. In the Netherlands’ Criminal Code, there are 32 provisions relating to 

crimes providing for life imprisonment,
 693

 accounting for 6.54% of a total of 489 effective 

provisions relating to crimes in Books Two and Three.
 
This proportion is higher than that of 

Germany’s Criminal Code, but lower than that of the Hungarian Criminal Code. Among 

these 32 provisions, 9 of them relate to serious offences against the security of the state, 

and 8 sections to serious offences endangering the general safety of persons or property. 

Turning to the Criminal Code of Romania, the number of the crimes punishable by life 
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July 2012. 
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imprisonment stipulated in the Special Part is less than in the preceding three states because 

there are only 12 stipulations providing for crimes punishable by life imprisonment,
694

 

accounting for 4.65% of a total of 258 stipulations related to crimes in the Special Part of 

the Criminal Code of Romania. 6 of these 12 provisions relate to offenses against national 

security, 3 to crimes of genocide, crimes against humanity and war crimes, 2 to crimes 

against the fighting capacity of the armed forces, and 1 provision relates to offences against 

the person. In all of the 4 states discussed above the proportion of crimes punishable by life 

imprisonment in their Criminal Codes is very similar, and life imprisonment makes up only 

a small proportion in the penalty system, and is only used for felonies. 

2) Conditions for passing a sentence of life imprisonment. Based on an analysis of these 

four states’ Criminal Codes, life imprisonment can be applied in the following two main 

situations. Firstly, life imprisonment can be applied for action crimes, which are proved to 

have already been committed and whose consequences are not material, and which are 

classified as felonies.  For example, Section 80 of Germany’s Criminal Code, which deals 

with the crime of preparation of a war of aggression, provides that “whosoever prepares a 

war of aggression…shall be liable to imprisonment for life”,
695

 and Sections 81 and 211. 
696

 

By comparison, the number of action crimes punishable by life imprisonment in the 

Netherlands’s Criminal Code is more than in the German Criminal Code. There are 20 

provisions providing for life imprisonment for action crimes, accounting for 62.5% of a 

total of 32 provisions providing for crimes punishable by life imprisonment in the 

Netherlands Criminal Code.
697

 The proportion of the number of provisions in the 

Hungarian Criminal Code providing for life imprisonment for action crimes is lower than in 
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the Netherlands’ Criminal Code, but higher than in the German Criminal Code, totalling 8 

provisions applying life imprisonment for action crimes, accounting for 33.33% of a total 

of 24 provisions.
698

 However, the proportion of provisions providing life imprisonment for 

action crimes in the Romanian Criminal Code is higher than in the Netherlands, totalling 8 

provisions, accounting for 66.67% of a total of 12 provisions in the Romanian Criminal 

Code.
699

 Secondly, life imprisonment can be applied to an offender under certain legally-

prescribed circumstances according to the law, such as causing the victim to die, having 

serious consequences or circumstances, or in especially serious cases. For example, 15 of 

the 18 sections provide for crimes punishable by life imprisonment under legally prescribed 

circumstances in the German Criminal Code, accounting for 83.33% of a total of 18 

provisions,
700

 which is more than in the Hungarian Criminal Code. There are 16 provisions 

providing crimes punishable by life imprisonment under legally prescribed circumstances 

in the Hungarian Criminal Code, accounting for 66.67% of a total of 24 provisions.
701

 The 

proportion of the number of provisions providing for crimes punishable by life 

imprisonment under legally prescribed circumstances in the Netherlands’ Criminal Code is 

less than in the Hungarian and German Criminal Codes, totaling 12 provisions, accounting 

for 37.5% of a total of 32 provisions.
702

 By comparison, the proportion of provisions 

providing for crimes punishable by life imprisonment under legally prescribed 

circumstances in the Romanian Criminal Code is the lowest, with only 4 provisions, 

accounting for 33.33% of a total of 12 provisions.
703

 “Legally prescribed circumstances” in 
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these four states in most cases means that the crime causes death, and in other cases that the 

circumstances of the case are serious. According to the above analysis, in these four states’ 

criminal codes life imprisonment is mainly imposed on the offender under legally 

prescribed circumstances.  

3) Termination Mechanisms for Life Imprisonment. As for the termination mechanism for 

life imprisonment, there are generally two main approaches around the world, i.e. life 

imprisonment with possibility of release and life imprisonment without any possibility of 

release. Life imprisonment without release is a punishment that “removes any uncertainty 

at the time of sentencing about the possibility of rehabilitation by condemning the inmate to 

die in prison.”
704

 Currently, according to the report “Cruel and Unusual: U.S. Sentencing 

Practices in a Global Context”, 38 countries out of the world’s 193 are “known to have life 

imprisonment without parole statutes (20%), and 21 countries have no discernible statutory 

provision allowing for such a sentence”.
705

 The Netherlands is one of the 21 states which 

has life imprisonment without release, where the Criminal Law does not stipulate any 

provision about terminating the inmate’s life sentence. The European Committee for the 

Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) have 

argued that, “in the Netherlands, life imprisonment really means imprisonment for the rest 

of one’s life.”
706

 In relation to life imprisonment without release, a Dutch national, Mr. 

James Clifton Murray, alleged that, in violation of Article 3 of the Convention for the 
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Protection of Human Rights and Fundamental Freedoms (the Convention), the life sentence 

imposed on him by the Netherlands’ Court was de jure and de facto irreducible, and 

complained about the Kingdom of the Netherlands to the European Court of Human Rights 

(ECtHR) on 22 February 2010.
707

 The ECtHR concluded that “the Article 3 violation was 

aggravated by the existence of a discretionary and opaque pardon system”
708

 According to 

the CPT Report, as of 13 May 2016 there were 33 persons serving a life sentence in the 

Netherlands’ prisons.
709

 However, an inmate who is sentenced to life imprisonment can be 

released early by a pardon granted by Royal Decree upon the recommendation of a court 

designated by Act of Parliament according to Article 122 of the Constitution of the 

Kingdom of the Netherlands;
710

 this “may be granted only if there are ‘changed 

circumstances’, for instance, health reasons.”
711

 On June 2, 2016, Klaas Dijkhoff, State 

Secretary for Security and Justice, addressed a letter to the Dutch Parliament indicating his 

plan to introduce a review mechanism for life sentences after the offender has served 25 

years of the sentence.
712

 In the CPT Report, therefore, the European Committee for the 

Prevention of Torture and Inhuman or Degrading Treatment “recommends necessary 

legislative and administrative measures be taken rapidly to provide persons sentenced to 

life imprisonment with a clear avenue for consideration of release, based upon objective 

criteria, after a defined time period.”
713

  

By comparison, life imprisonment in the Hungarian Criminal Code is relatively more 

humane than in Netherlands. The Hungarian Criminal Code provides that “in the event a 

sentence of life imprisonment is imposed, the court shall specify the earliest date of 
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eligibility for parole, or shall preclude any eligibility for parole”;
714

 if the court does not 

preclude eligibility for parole with a sentence of life imprisonment, the earliest date for 

release on parole shall be after serving 25 years, or at least forty years, and the duration of 

parole shall be not less than 15 years.
715

 However, the court may deny the possibility of 

parole for the sentence of life imprisonment when the case involves crimes provided by 

Section 44 of Hungarian Criminal Code.
716

 This Sections was applied in the case of 

Törköly v Hungary (Application no. 4413/06, 5 April 2011). In this case, on 25 July 2014 

the applicant, Tibor Törköly, was convicted by the Bács-Kiskun County Regional Court of 

multiple, recidivist attempted grave bodily assault and of aggravated murder committed 

with special cruelty, and given a life sentence with eligibility for release after 40 years.
717

 

Furthermore, if the offender is a repeat offender with a history of violence or has committed 

a criminal offence defined in Section 91 Subsection (1), which provides for crimes 

committed in the framework of a criminal organization, the court shall deny the possibility 
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of parole for the perpetrator.
 718

  This means that the court has to deny parole to the 

perpetrator if he or she is involved in acts related to the circumstances provided in Section 

44 (2); consequently, the perpetrator will not be released from prison. This section was 

applied in the case of László Magyar v. Hungary (application no. 73593/10, 20 May, 2014). 

In this case, the applicant, Mr. László Magyar, was convicted of murder, robbery and 

several offences, and was sentenced to life imprisonment without eligibility for parole. 
719

 

In fact, this “real life imprisonment” was introduced in 1998 with some modification, 

which is considered to be the toughest amendment.”
720

 The ECtHR’s final judgement in 

this case held that “Hungary would be required to reform the system of review of whole life 

sentences to guarantee that life prisoners can foresee what they must do to be considered 

for release and under what conditions.”
721

 However, in 2013, the Hungarian legislature had 

already adopted a new Penitentiary Code (Act CCXL of 2013) to reform the penalty system 

by replacing the old Penitentiary Code, which was adopted in 1979, although the Act 

CCXL of 2013 does change the regulation of real life imprisonment.
722

 This new provision 

on life imprisonment was changed quite soon after Act LXXII of 2014, which was adopted 

as a response to the judgement on the case of László Magyar v. Hungary (application no. 

73593/10) and modified the new Penitentiary Code’s rules on life imprisonment by 

inserting a new subtitle on mandatory pardon proceedings for persons sentenced to life 

imprisonment without the possibility of conditional release.
723

 The pardon process, which 

needs to be agreed to by the convict, is deliberated by a Pardon Committee consisting of 

five judges, and the final decision on pardon will be made by the President of Hungary.
724

 

Therefore, life imprisonment in Hungary can de jure and de facto be terminated earlier with 
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a Presidential pardon, which means that in response to the criticism of the ECtHR, the 

presidential pardon system has made modifications.
725

 Even though the Hungarian 

legislature amended their laws and introduced a new automatic and mandatory review 

system of life imprisonment after the inmate has served 40 years of his or her sentence in 

prison, the European Court of Human Rights, in the cases of T.P. and A.T. v. Hungary 

(application nos. 37871/14 and 73986/14), held that there had been a violation of Article 3 

of the ECHR, because making a prisoner wait 40 years before he or she could expect to be 

considered for clemency for the first time is too long, and such a period was significantly 

longer than the maximum recommended time frame (25 years).
726

  

Looking at life imprisonment in Germany, according to Section 57a of the German 

Criminal Code, an inmate who is sentenced to life imprisonment may be conditionally 

released early from prison after serving 15 years of the sentence in prison if he or she met 

the relevant requirements, i.e. the particular seriousness of the perpetrator’s guilt does not 

require its continued enforcement, and the release is appropriate considering public security 

interests, and with the consent of the perpetrator.
727

 While deciding to grant early release to 

the inmate sentenced to life imprisonment, Section 57(1)2
nd

 sentence and (6) shall apply 

mutatis mutandis, 
728

 the court shall particularly consider the personality of the inmate, his 

or her previous history, the circumstances of his offence, the importance of the legal 

interest endangered should he or she re-offend, the conduct of the inmate while serving his 

or her sentence, his or her circumstances, his or her living conditions and the effects an 

early release are to be expected to have on him or her;
729

 and the court may refuse to grant 

early release from a life sentence if the perpetrator makes insufficient or false statements, as 

provided in Section 57(6).
730

 If imprisonment for life has been imposed as an aggregate 
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sentence the individual offences shall be comprehensively evaluated in determining the 

particular seriousness of the crimes.
731

 Regarding this section on aggregative life 

imprisonment, there were two cases in which the perpetrators were not released after 

serving 15 years of their sentences in prisons; both convicts appealed to the European Court 

of Human Rights (Streicher v. Germany and Meixner v. Germany). In the case of Streicher 

v. Germany, the perpetrator, Mr. Dieter Streicher, was convicted of murder and attempted 

murder and sentenced to life imprisonment, and the Ansbach Regional Court held that the 

perpetrator was emotionally cold, had a tendency to overreact, and was psychopathic and 

antisocial. Based on the these facts and relevant reports, on 25 March 2004, the Regensburg 

Regional Court refused to suspend his sentence on probation and decided that the 

“particular gravity” of the applicant’s guilt and his personality warranted extending the 

sentence to at least 26 years’ imprisonment in total.
732

 In the case of Meixner v. Germany, 

the inmate, Rolf Friedrich Meixner, was convicted of a number of offences, including triple 

murder, which he had committed while on probation, and sentenced to life imprisonment in 

1986. In 2006, the Gießen Regional Court, the Court of Appeal and the Federal 

Constitutional Court subsequently refused the request from Rolf Friedrich Meixner for 

early release, relying on an expert’s opinion which concluded that there was a high risk of 

the applicant committing crimes again when released, and extended the sentence to at least 

25 years’ imprisonment.
733

  

By comparison, life imprisonment in Romania seems more lenient than in the preceding 

three states (the Netherlands, Germany and Hungary) because life imprisonment shall be 

replaced or commuted to a fixed term imprisonment of 30 years if the inmate’s conditions 

meet the requirements of the Criminal Code; and the inmate can also be released early on 

parole. According to Article 57 of the Romanian Criminal Code, if the defendant has turned 

65 at the date when the judgment to convict is returned, the sentence of life imprisonment 

shall be replaced by a prison term of 30 years and a ban on the exercise of certain rights for 
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the maximum duration of the prison sentence;
734

 furthermore, if the inmate turns 65 while 

serving the sentence of life imprisonment, the life imprisonment can be replaced by a term 

of 30 years of imprisonment and a ban on the exercise of certain rights for the maximum 

duration of the prison sentence.
735

 The former is called the replacement of life 

imprisonment, and the latter can be called the commutation of life imprisonment. We 

therefore can see that both the replacement and the commutation of life imprisonment are 

mandatory when the defendant or inmate reaches the age of 65. In both of these two cases 

the time already served in prison by the inmate shall be deemed as a prison sentence 

already served.
736

  

5.5.2.2. Life imprisonment in the retentionist states: taking Japan and 

Singapore as examples 

As is clear from the above analysis of the death penalty around the world, Japan and 

Singapore are both retentionist states, which retain the death penalty in their Criminal 

Codes. In fact, life imprisonment in these two states’ penalty systems serves as an optional 

punishment in place of the death penalty for some serious crimes. The following section 

will analyse life imprisonment in these two states’ Criminal Codes in terms of its 

prevalence, the conditions for passing a sentence of life imprisonment and its termination 

mechanism.  

1) The prevalence of life imprisonment. Japan and Singapore are states which retain the 

death penalty, and life imprisonment is an optional punishment for it. Based on an analysis 

of the Japanese Criminal Code, there are 13 provisions dealing with crimes punishable by 

life imprisonment, accounting for 6.34% of a total of 205 provisions dealing with crimes in 

Part II of the Code.
737

 Among these 13 provisions, there are 9 provisions dealing with 
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crimes punishable by the death penalty where life imprisonment serves as an alternative to 

the death penalty. 
738

 We also can see that the crimes punishable by life imprisonment are 

distributed in different chapters. As regards life imprisonment in Singapore, there are 35 

provisions in the Singapore Penal Code providing for crimes punishable by life 

imprisonment, accounting for 8.00% of a total of 437 provisions dealing with crimes.
739

 

The proportion of these crimes in the Singapore Penal Code is more than in the Japanese 

code. Among these 35 provisions, there are 10 provisions dealing with crimes punishable 

by death and life imprisonment, of which the latter serves as an alternative punishment to 

the death penalty. And among these 35 provisions, there are 11 provisions providing for 

offences affecting the human body, 8 for offences against the state, 8 for robbery and gang-

robbery, and 4 for providing false evidence and offences against public justice. 

                                                                                                                                                                                 
buildings), 119 (damage to inhabited buildings by flood), 126 (overturning of trains), 146 (pollution of water 

supplied with poisonous materials and causing death thereby), 148 (counterfeiting of currency or issuing 

counterfeit currency), 154 (counterfeiting of imperial or state documents), 181 (forcible indecency causing 

death or injury), 199 (homicide), 225-2 (kidnapping for ransom), 240 (robbery causing death or injury), and 

241 (rape at the scene of a robbery, causing death thereby). 
738

 These provisions include Articles 77, 82, 108, 119, 126, 146, 199 and 241.See Ibid.  
739
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to constrain someone to commit an illegal act), 364 (kidnapping or abducting in order to murder), 371 

(habitual dealing in slaves), 396 (gang-robbery with murder), 400 (belonging to a gang of robbers), 409 

(criminal breach of trust by a public servant, or by a banker, merchant, or agent), 412 (dishonestly receiving 

property stolen in the commission of a gang-robbery), 430A (mischief affecting a railway engine, train, etc.), 

436 (mischief by fire or explosive substance with intent to destroy a house, etc.), 438 (mischief described in 
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2) Conditions for passing a sentence of life imprisonment. In the Penal Code of Japan, life 

imprisonment can be applied in the following two situations: 1) life imprisonment can be 

applied for action crimes, for example, Article 77 (1.ii) provides that “a person who 

participates in a plot or directs a mob” shall be punished by life imprisonment without 

work.
740

 In addition, this penalty is dealt with in Articles 82, 108, 126 (1), 148, 154, 199, 

225-2, 240
741

 and 241
742

. There are 10 provisions (including paragraphs with the same 

provision but expressed in different ways), accounting for 58.82% of a total of 17 

provisions.  2) Life imprisonment can be applied to an offender under certain legally-

prescribed circumstances according to the law, including when the perpetrator has a special 

status, such as “if he or she is a ringleader” (Article 77 (1.i)),
743

 or if the crime causes 

special circumstances, as in Article 119 which deals with “a person who causes a flood to 

damage a building”,
744

 or death to another person, as in Articles 126 (3), 146, 181, 240
745

 

and 241
746

. There are 7 provisions (including paragraphs with the same provision but 

expressed in different ways), accounting for 41.18% of a total of 17 provisions. Similarly, 

in the terms of the categories of the applicable conditions for life imprisonment, the 

Singapore Penal Code is almost the same as the Penal Code of Japan; these conditions 

could be divided into two main situations, i.e., life imprisonment for special action crimes 

and life imprisonment applied to an offender under certain legally-prescribed circumstances 
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according to the law, and the proportion of the former is higher than that of the latter. 

Specifically, there are 28 provisions providing for an action crime punishable by life 

imprisonment, accounting for 80% of a total of 35 provisions,
747

 and there are 7 provisions 

providing for life imprisonment applied to an offender under certain legally-prescribed 

circumstances according to the law, accounting for 20% of a total of 35 provisions.
748

 For 

instance, Article 307 provides “if hurt is caused to any person by such act”, Article 314 

provides that “if the act done with intent to cause miscarriage is done without the consent 

of the woman, [the perpetrator] shall be punished … with imprisonment for life”, and 

Article 326 provides for a crime which “causes grievous hurt by special instruments.” 

3) Termination Mechanisms for Life Imprisonment. It is a fact that a perpetrator who is 

sentenced to life imprisonment or whose sentence is life imprisonment commuted from the 

death penalty can be released early from prison, rather than being held in prison for the 

duration of his or her natural life. According to Article 28 of the Penal Code of Japan, when 

a person who is sentenced to imprisonment with or without work evinces signs of 

substantial reformation, the person may be paroled by a disposition of a government agency 

after that person has served 10 years of a life sentence.
749

 Therefore, the inmate may be 

released from prison after serving 10 years of a sentence of life imprisonment in prison if 

he or she satisfies the conditions for parole. However, the parole may be revoked. 

According to Article 29, parole may be revoked in the following cases: i) when a further 

crime is committed within the period of parole and a fine or greater punishment is imposed 

for the crime; ii) when a fine or greater punishment is imposed for a crime committed 

before the parole; iii) when a fine or greater punishment is imposed for another crime 

before the parole is implemented; iv) when the person fails to observe any of the conditions 

of the parole.
750

 According to a Report issued by the Ministry of Justice of Japan, in the 
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period from 1996 to 2015 there were 576 perpetrators newly sentenced to life imprisonment 

(無期刑新受刑者), and by the end of 2015, there were 1835 inmates serving their sentence 

of life imprisonment in prisons (年末在所無期刑者) in the State of Japan. In this decade, 

71 inmates were released on parole (無期刑仮釈放者数); and in these 10 years, 53 of these 

71 inmates were granted parole again after their preceding parole was revoked (無期刑新

仮釈放者); 64 inmates died in prison while serving their sentence of life imprisonment (死

亡した無期刑受刑者 ) in this decade.
751

 Even though the minimum term of a life 

imprisonment sentence that needs to be served parole to be granted is 10 years as stipulated 

by the Penal Code of Japan, the average length of life imprisonment sentences served in 

prison before release on parole (平均受刑在所期間) is more than 10 years, indeed, it was 

31 years and 6 months in 2015, 31 years and 4 months in 2014, 35 years and 2 months in 

2011, 35 years and 3 months in 2010, while the lowest was 25 years and 1 months in 

2006.
752

 In comparison, commutation (reduction) - which is another way for the inmate to 

be released early from prison - seems more lenient than parole, at least, de jure. According 

to Articles 66 and 67, punishment may be reduced in the light of the extenuating 

circumstances of a crime, and it may only be reduced in the light of circumstances.
753

 

Article 68 (ii) provides that “when there are one or more statutory grounds for reduction of 

punishment, in the case of imprisonment with or without work for life [being] reduced, it 

shall be reduced to imprisonment with or without work for a definite term of not less than 7 

years.
754

 This means that an inmate who is sentenced to life imprisonment can be released 

from prison on reduction (commutation) after serving 7 years of the sentence if all the 
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requirements for reduction are satisfied. However, we cannot find the judicial statistical 

data to support this argument. Looking at Singapore, we cannot find any provision 

providing the details of a termination mechanism for life imprisonment in the Penal Code 

of Singapore because they are provided by the Criminal Procedure Code of Singapore and 

the Prison Act of Singapore. According to Article 333 of the Criminal Procedure Code, the 

inmate sentenced to life imprisonment may be released with a pardon, or on remission or 

on commutation. Article 333(1) provides that “where a person has been sentenced to 

punishment for an offence, the President may grant a pardon, reprieve or respite, on such 

conditions as the President thinks fit, of the execution of the sentence, or remit the whole or 

any part of the sentence or any penalty or forfeiture imposed by law.
755

 In fact, this 

provision specifically interprets the Constitutional provision in the Criminal Procedure 

Code. Article 22P of the Constitution of the Republic of Singapore provides that the 

President may, on the advice of the Cabinet, grant a pardon, or any reprieve, or respite or 

remission to the relevant inmate.
756

 The inmate sentenced to life imprisonment could be 

granted pardon, reprieve or respite. Where an application is made to the President, the 

President may require the presiding judge of the court before or by which the person is 

convicted to state his opinion as to whether the application should be granted or refused, 

and the judge shall state his opinion accordingly. Article 334 provides that “the President 

may commute a sentence of death for a sentence of imprisonment or fine or both, or 

commute a sentence of imprisonment for a sentence or fine.”
757

 Here the sentence of 

imprisonment includes life imprisonment. In another words, life imprisonment may be 

commuted by the President to a fine. As regards remission, Article 50F of the Prison Act of 

Singapore provides that “a prisoner shall be entitled to be released on the day a remission 

order is made in respect of him or his sentence of imprisonment is remitted.
758

 A person 

who is released and at large under a remission order shall be deemed not to be in the legal 
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custody of the Commissioner.
759

 Division 3 of Part VB providing for the Remission of 

Sentences of the Prison Act specifically provides the remission orders for prisoners 

sentenced to life imprisonment, and Article 50O provides for its application, i.e., this 

Division shall apply to a prisoner who is sentenced to life imprisonment, for an offence 

committed on or after 21
st
 August 1997, whether or not he is also sentenced to one or more 

terms of imprisonment; or a prisoner whose sentence of death for an offence committed on 

or after 21
st
 August 1997 is, or has been, commuted to life imprisonment under Section 334 

of the Criminal Procedure Code (Cap. 68) or Section 238 of the repealed Criminal 

Procedure Code (Cap.68.1985 Ed.); or a prisoner who is sentenced to be detained during 

the President’s pleasure under Section 213 of the repealed Criminal Procedure Code (Cap. 

68, 1985 Ed.).
760

 In accordance with Article 50P, where a prisoner to whom the Division 

applied has served 20 years of his sentence, the Minister shall review the prisoner’s case 

and may, at the Minister’s discretion, direct the Commissioner to make a remission order in 

respect of the prisoner.
761

 In another words, the prisoner whose sentence is life 

imprisonment may be granted remission and released after serving 20 years of his or her 

life sentence in prison. Where the Minister has refused to direct the Commissioner to make 

a remission order in respect of a prisoner, the Minister shall, unless the prisoner is released 

earlier from imprisonment, review his decision at intervals not exceeding 12 months each 

and may, at his discretion, direct the Commissioner to make a remission order in respect of 

the prisoner.
762

 When a remission order is made, any default sentence to which the prisoner 

was sentenced shall be remitted; the sentence of life imprisonment and any other sentence 

of imprisonment imposed on the prisoner shall be suspended and the sentence shall be 

remitted when the remission order expires.
763

  

5.5.2.3. Long-term imprisonment in some states: taking Norway and 

Portugal as examples 
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Many states have not only removed the death penalty from their penal system, but also 

outlawed life imprisonment. According to the report “Cruel and Unusual: U.S. Sentencing 

Practices in a Global Context”, “thirty three countries set maximum sentences at a limited 

number of years.”
764

 In addition, Norway and Iceland are also among those countries that 

have already abolished the death penalty and life imprisonment. Even though long-term 

imprisonment is not in fact life imprisonment, a joint long-term imprisonment in some 

cases may be beyond the duration of a person’s natural life; conversely, even though a 

prisoner may be sentenced to life imprisonment, he or she may be released earlier after 

serving a certain number of years of the sentence; in other words, he has served a long-term 

imprisonment de facto rather than imprisonment for life. Therefore, this section will 

analyse long-term imprisonment and take long-term imprisonment in Norway and Portugal 

as an example.  

1) The prevalence of long-term imprisonment. Long-term imprisonment in these three 

states is the maximum penalty and also the severest punishment, and, generally, it is only 

provided for the serious crimes. The Penal Code of Norway provides that the ordinary 

penalties include imprisonment, preventive detention, detention, community sentences, 

fines and the loss of such rights as are referred to in Sections 29 and 33.
765

 Imprisonment 

may be imposed for a term ranging from 14 days to 15 years, or in the cases dealt with in 

Sections 60a, 61 and 62 for a term not exceeding 20 years, and in cases in which it is 

specially provided, for a term not exceeding 21 years.
766

 Imprisonment in this Penal Code 

means imprisonment for a limited period unless it is otherwise expressly stated. 
767

 Section 

62 provides that “if any person has by one or more acts committed more than one felony or 
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misdemeanour punishable by imprisonment or detention, a joint custodial sentence shall be 

imposed which must be more severe than the highest minimum penalty prescribed for any 

of the felonies or misdemeanours and must in no case be more than twice the highest 

penalty prescribed for any of them.”
768

 In another words, the joint sentence of 

imprisonment cannot be more than 42 years for these special cases. Based on a thorough 

analysis of the Norwegian Penal Code, the longest term of imprisonment dealt with by 

various provisions for some felonies is described in two ways, i.e. “not exceeding 15 years” 

and/or “not exceeding 21 years”. These two expressions will be taken as the standard when 

analysing long-term imprisonment in the Penal Code of Norway, in which there are 33 

provisions providing for felonies punishable by long term imprisonment.
769

 These account 

for 9.42% of a total of 350 provisions dealing with felonies and misdemeanours in Parts II 

and III of the Penal Code. Among these 34 provisions, there are 8 providing for felonies 

against the independence and security of the State, 8 for felonies against public safety, and 

6 for felonies in the public service.  

Turning to the Penal Code of Portugal, the duration of imprisonment is also strictly 

provided for, i.e. the “imprisonment penalty usually has the minimum duration of one 

month and the maximum duration of 20 years and in the cases prescribed by law the 

maximum limit of imprisonment is 25 years and in no case should be exceeded.”
770

 In this 

case, it seems that the maximum duration of imprisonment in Portugal is longer than in 

Norway. Furthermore, the Portuguese Penal Code provides that if the perpetrator has 

committed several crimes before the sentence for any of them has become definite, he or 

she will be sentenced to a single penalty, and the applicable penalty will be the sum of the 

penalties concretely applied to the various crimes as a maximum limit, without exceeding 

25 years in the case of imprisonment.
771

 Under this provision, the maximum duration of a 

joint sentence of imprisonment is 25 years, in another words, if the perpetrator is given a 

joint sentence of imprisonment for his or her various crimes, he or she will be released after 
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serving 25 years of the sentence in prison. In the Portuguese Penal Code, there are four 

long terms, serving as the maximum penalty, stipulated respectively for various relatively 

serious crimes, i.e., “less than 15 years”, “less than 16 years”, “less than 20 years” and “less 

than 25 years”. It therefore may be argued that a prison sentence of more than 15 years 

counts as long term imprisonment. Under these standards, we can see there are 21 

provisions dealing with crimes punishable by imprisonment for more than 15 years in the 

Portuguese Penal Code,
772

 which account for 8.20% of a total of 256 provisions dealing 

with crimes in the Specific Part of the Penal Code.  Among these 21 provisions, there are 5 

provisions dealing with crimes against national independence and integrity (Dos crimes 

contra a independência e a integridade nacionais), 3 with crimes against national military 

and defence capabilities (Dos crimes contra a capacidade militar e a defesa nacionais), 3 

with crimes against humanity (Dos crimes contra a humanidade), and 3 with crimes against 

personal liberty (Dos crimes contra a liberdade pessoal). 

2) Conditions for passing a sentence of long-term imprisonment. In the Norwegian Penal 

Code long-term imprisonment not exceeding 21 years cannot be imposed on a perpetrator 

who is younger than 18 years when he or she commits the crime, and the penalty should be 

reduced to lighter one. Section 55 states that “for criminal acts committed before reaching 

18 years of age imprisonment … an imprisonment for a term exceeding 21 years cannot be 

imposed, and the penalty may without altering the form thereof be reduced below the 

minimum prescribed for the act, and when circumstances so indicate, to a milder form of 
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penalty. 
773

 In Parts II and III of the Norwegian Penal Code, long-term imprisonment is 

mainly imposed on the perpetrator in two cases: 1) long term imprisonment can be applied 

for action crimes. This situation is also the same with the above-mentioned life 

imprisonment in the abolitionist and retentionist states. In this case, long term 

imprisonment may be imposed on the perpetrator if he or she has committed certain 

criminal behaviour prescribed in the relative provisions in the Penal Code; for example, 

Section 83 provides that any person who unlawfully attempts to cause Norway or any part 

of the realm to be brought under foreign rule or incorporated into another State, or any part 

of the realm to be detached, or who aids and abets thereto, shall be liable to imprisonment 

for a term of not exceeding 21 years.
774

 In addition, this case can also include Sections 86, 

100, 117a (not exceeding 15 years), 148, 151a, 153 and 225. These account for 24.24% of a 

total of 33 provisions dealing with crimes punishable by long term imprisonment. They 

also concentrate mainly on felonies against the independence and security of the State, 

felonies against the constitution of Norway and the head of state, felonies concerning the 

exercise of civil rights and felonies in the public service. 2) Long term imprisonment can be 

applied to an offender under certain legally-prescribed circumstances according to the law. 

The circumstances may include criminal behaviour causing heavy damage to the country or 

death, or resulting in severe damage to the defence of the realm, or the death of or serious 

injury to the body, or causing other results, as, for instance, described in Sections 84, 86b, 

88, 102, 110, 117a, 147a, 152, 153, 154, 231, 268 and 317. It can also be applied to 

criminal behaviour which obstructs public authority, or causes serious interference with 

public servants, as, for example in Section 97; and where the criminal behaviour is 

committed by the use of special instrument or methods, such as armed force or by 

exploiting fear of intervention by a foreign power as, for example, in Sections 98; 232, 233 

and 245.
775

 As for crimes punishable by long term imprisonment in the Portuguese Penal 

Code, the applicable conditions for long term imprisonment can also be divided into two 

cases: 1) long term imprisonment can be applied for action crimes. This kind of action 
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crime, generally, includes serious crimes, for example, murder as provided in Article 131, 

slavery (keeping another person in the state or condition of a slave) as provided in Article 

159, genocide (intent to destroy, in whole or in part, a national, ethnic, racial or religious 

group) as provided in Article 239, and 5 other provisions. 
776

 These account for 38.10% of a 

total of 21 provisions. 2) Long term imprisonment can also be applied to an offender under 

certain legally-prescribed circumstances according to the law. These legally-prescribed 

circumstances include criminal behaviour resulting in the victim’s death or causing other 

danger or harm to another person or to the public. Article 132, for example, provides for the 

crime of homicide where another person is killed in circumstances that show perversity;
777

 

Article 158 provides that “if deprivation of liberty results in the death of the victim”.
778

 

These kinds of legally-prescribed circumstances also include the criminal means; for 

example Article 160 deals with a crime committed “by means of violence, or threat”,
779

 and 

Article 214 with “damage with violence”.
780

 In all, there are 12 provisions legally 

prescribing circumstances as the applicable conditions for long term imprisonment, 

accounting for 57.14% of a total of 21 provisions.  

3) Termination Mechanisms for long-term imprisonment. With long-term imprisonment the 

prisoner or inmate can normally be released from the institution where they serve their 

sentence when the period of the sentence expires. However, there is another circumstance 

in which the inmate or prisoner can be released early. Section 39 provides that “release 

before expiry of the period of preventive detention shall be effected on probation with a 

probation period of from one to five years”;
781

 when the convicted person or the prison and 

probation service applies for release on probation, the prosecuting authority shall submit 
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the case to the District Court, which will decide it by a judgment;
782

 if the prosecuting 

authority consents to a release on probation, the prison and probation service may decide on 

such a release;
783

  when a release on probation is effected by the court such conditions may 

be imposed as in the case of a conditional sentence prescribed in the Penal Code; the court 

may also impose a condition to the effect that the convicted person shall be followed up by 

the prison and probation service. 
784

 Section 42 of the Norwegian Execution of Sentences 

Act makes a further regulation, which prescribes that “the Correctional Service may release 

a convicted person on probation when the said person has served two-thirds of the sentence 

and not less than 60 days, including any period spent remanded in custody.”
785

 According 

to this provision, the inmate or prisoner who is sentenced to long-term imprisonment may 

be released early after serving two-thirds of the sentence in the prison or in custody. If half 

the sentence of imprisonment and not less than 60 days in prison has been served, including 

any period spent remanded in custody, the Correctional Services may release a convict on 

probation if there are special reasons for doing so.
786

 However, a convict who has been 

sentenced abroad to imprisonment for a term exceeding 21 years, and who is transferred to 

Norway to serve the sentence there, may be released on probation after serving a term of 

not less than 14 years’ imprisonment.
787

 According to the Annual Report 2015, 12 inmates 

or prisoners were released from prison after serving 10 to 15 years of their sentences; and 

51 inmates or prisoners, accounting for 0.8% of the total prison population, were released 

after serving 5 to 10 years of their sentence in prisons. 
788

 In the same year, 24 convicted 

persons were sentence to imprisonment for 15 years to 17 years, according to the Annual 

Report 2015.
789

 In comparison, the Portuguese Penal Code provides that “until two months 

before reaching the minimum limit of the relatively undetermined penalty, the prison 
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administration sends the court its grounded opinion about the concession of conditional 

release;”
790

 and, with the convict’s consent, the court sets him or her at conditional liberty 

when two-thirds of the penalty, and a minimum of six months, has been fulfilled. This can 

only occur if, considering the circumstances of the case, the perpetrator’s previous life, and 

his or her personality and its evolution during the time of imprisonment, it is reasonable to 

expect that when at liberty the convict will live his or her life in a responsible social way, 

without committing crimes. 
791

 If the conditional release is not granted, or is revoked, 

provisions dealing with security measures, such as cessation and prorogation of internment, 

and liberty on probation will apply.
792

 Furthermore, under Article 127, the penalty may also 

be annulled by amnesty, by general pardon and by indult. According to the Portuguese 

Constitution, the Assembly of the Republic of Portugal has the power to grant generic 

amnesties and pardons. 
793

 According to the Portuguese Annual Internal Security Report 

2016 (Relatório Anual de Segurança Interna 2016), as of 31st December 2016, there were 

13,799 prisoners serving their sentences in different Portuguese prisons, and around 5% of 

the 13,799 prisoners were sentenced to imprisonment for more than 12 years but less than 

20 years, with 2.5% of them serving sentences of between 20 years and 25 years.
794

 

5.5.3. International documents relating to life imprisonment 

Life imprisonment is, to a great extent, the most serious punishment after the death penalty 

because it removes the offender’s right to hope for rehabilitation. Although there is no 

international convention, covenant or treaty directly stating that life imprisonment violates 

human rights, as Justice Kennedy said in the case of Graham v. Florida, “by denying the 

defendant’s the right to reenter the community, the State makes an irrevocable judgment 
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about that person’s value and place in society.”
795

 In the light of the judgments of the 

ECtHR, life imprisonment, in particular life imprisonment without possibility of release, 

may appear to be a torture and so violate the convention, covenant or treaty on human 

rights. Article 5 of the Universal Declaration of Human Rights provides that:  

 No one shall be subjected to torture or to cruel, inhuman or degrading treatment or 

punishment.
796

 

In addition, the first part of Article 7 of the ICCPR states the same. Article 3 of the ECHR 

also provides that:  

No one shall be subjected to torture or to inhuman or degrading treatment or 

punishment.
797

 

Based on Article 3, the ECtHR has already dealt with several cases involving life 

imprisonment. In these cases, LWOR is considered to violate Article 3 and to be inhuman, 

and, to a great extent, this reflects the development of thinking on life imprisonment in 

Europe, and even around the world. As for juveniles, Article 37a of the UN Convention on 

the Human Rights of the Child (hereinafter: CHRC) directly prohibits Life imprisonment 

without parole for a criminal who is younger than 18.  

No child shall be subjected to torture or other cruel, inhuman or degrading 

treatment or punishment. Neither capital punishment nor life imprisonment without 

possibility of release shall be imposed for offences committed by persons below 

eighteen years of age.
798
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This is the only prohibition on life imprisonment for a child, and so far, there is no 

international provision prohibiting life imprisonment for adult criminals, although Article 

110 (3) of the Rome Statute of the International Criminal Court (hereinafter: ICC) provides 

that: 

 When the person has served two thirds of the sentence, or 25 years in the case of 

life imprisonment, the Court shall review the sentence to determine whether it 

should be reduced. Such a review shall not be conducted before that time. 
799

 

This therefore shows that LWOR is not favored by the ICC. In all, based on the above 

analysis, life imprisonment without possibility of parole or reduction, or a long-term 

penalty (de facto life imprisonment), is not favored by the international community, and 

protecting an offender’s right to hope will dominate international thinking. 

5.6. Conclusion 

The dissertation believes that life imprisonment will be the most appropriate punishment 

option to replace the death penalty. Except for a few states which have abolished life 

imprisonment, most states provide life imprisonment in their criminal laws for serious 

crimes. Compared with other punishment measures, life imprisonment, generally, is a 

punishment which incarcerates the inmate in prison for the rest of his or her natural life, 

which thus removes the inmate’s right to hope, and so it is almost the severest punishment. 

In the light of this, we also can observe that the fact that it involves lengthy incarceration, 

that it is almost the severest penalty, and that it is only used for the most serious crimes 

represent three obvious and important characteristics of life imprisonment. Based on 

different criteria, life imprisonment includes three main types, LWOR and LWPR, (relating 

to the terminating mechanism of life imprisonment), life imprisonment with work and 

without work, as well as mandatory life imprisonment and discretionary life imprisonment, 

(relating to whether life imprisonment is the only or an alternative punishment for the 

                                                           
 
799

 Rome Statute of the International Criminal Court, A/CONF. 183/9 of 17 July 1998, Article 110 (3). 



229 
 

crimes). Even though there are different types of life imprisonment, its effects are almost 

the same, and it normally and mainly impacts on three kinds of people, i.e., directly 

impacting on the inmate and his or her family, indirectly impacting on the victims and their 

family, and indirectly impacting on the public. All of these are the basic and brief theories 

about life imprisonment. In practice, most states stipulate life imprisonment in their 

Criminal Laws for serious crimes. In fact, three important factors need to be examined 

when we examine life imprisonment in the penalty system, i.e., the prevalence of life 

imprisonment in the criminal law, the conditions for passing a sentence of life 

imprisonment, as well as the terminating mechanism. This dissertation does not only 

examine life imprisonment in China, but also analyzes life imprisonment in other states, 

including retentionist states such as Japan and Singarpore and in some abolitionist states 

such as various members of the EU; in addition, this dissertation also examines long term 

imprisonment in some states. After analyzing life imprisonment in the law, this dissertation 

also looks to the facts of its application in judicial practice. In addition, it also discusses 

various international conventions or treaties and other documents concerning life 

imprisonment, which mainly include the ECHR, the ICCPR and the Rome Statute of the 

International Criminal Court. 
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6. The approaches of life imprisonment as an alternative to the 

death penalty in China  

6.1. In theory 

Theoretical debates among Chinese scholars on alternatives to the death penalty are quite 

limited, but, thus far, there are three main theoretical suggestions for alternative 

punishments, i.e., life imprisonment, the death penalty with reprieve and multiple 

alternative punishments.  

Life imprisonment has always been favored and proposed by many scholars as an 

alternative to the death penalty because it does not directly execute the offender, and 

furthermore, from an international perspective, it has already become the preferred 

punishment to replace the death penalty in many states’ criminal systems. However, 

different scholars have different opinions on life imprisonment because it has two forms, 

i.e., life imprisonment with possibility of release and life imprisonment without release. 

LWOR, which cannot be granted commutation or parole, is preferred by some scholars as 

the alternative punishment to the death penalty, and “is favored especially by the scholars 

who focused earlier on this issue.”
800

 In these researches, most scholars take the USA as a 

special example. They argue that the death penalty has not been removed from some states’ 

criminal systems in the USA and life imprisonment without parole is considered to be the 

alternative punishment, and is also in line with public demands. They think that LWOR 

will narrow the large gap between the death penalty with reprieve and immediate execution, 

and will classify the degrees of the various offences and limit the use of immediate 

execution, as well as satisfying the requirements of the principle of proportional justice, 

which is interpreted as the relationship between the gravity of the offence and the sanction 
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provided; and it can correct the erroneous judgement.
801

 However, many scholars argue that 

LWOR may be no less cruel than the death penalty, and that it violates human rights and 

ignores the correction of the criminal; in this light, they argue for the LWPR as the 

replacement for the death penalty. 
802

 However, different scholars have different opinions 

on the possibility of release. Some scholars propose that during the process of limiting and 

abolishing the death penalty, the life imprisonment system (before the Eighth Amendment 

was adopted) is sufficient as an alternative punishment, and China does not need LWOR, 

and does not need to increase the maximum of the fixed-term imprisonment.
803

 A criminal 

sentenced to life imprisonment could be released on commutation and parole. Other 

scholars, on the other hand, argue that the prison term is too short to indicate the severity of 

life imprisonment, and they propose that life imprisonment could be the alternative 

punishment; for this kind of life imprisonment, the criminal may be granted parole after 

serving 25 years in prison, or the term of punishment actually to be served by those 

sentenced to life imprisonment should not be less than 25 years after commutation.
804

 Other 

scholars suggest removing commutation for life imprisonment and retaining parole, which 

may only be granted to the criminal sentenced to life imprisonment after he or she has 

served not less than 25 years for a serious crime, or not less than 15 years for a less serious 
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crime.
805

 All in all, considering human rights and international trends, most scholars argue 

that LWPR should be the alternative to the death penalty rather than LWOR, and this has 

become the dominant opinion.  

The death penalty with reprieve is a special kind of execution, and is favored by some 

scholars as the alternative to the death penalty. According to Article 50 of the current 

Criminal Law, a criminal who is sentenced to the death penalty with reprieve will be 

executed only if he or she is found to have intentionally committed a further crime, and its 

circumstances are heinous, during the two years following the sentence; otherwise, the 

sentence will be commuted to life imprisonment.
806

 Even though this is not a real  

legislative alternative punishment to the death penalty, in the context of China not 

abolishing the death penalty de facto and de jure within a short time, some scholars 

recommend this as the replacement punishment for the death penalty with immediate 

execution, in the interests of limiting the use of the death penalty. Some believe that before 

removing immediate execution from the Criminal Law, the death penalty with reprieve 

should replace immediate execution in judicial practice, and then gradually replace it 

completely in law. Before it is replaced by LWOR, the death penalty with reprieve could be 

considered an independent type of punishment.
807

 However, others argue that the death 

penalty with reprieve should function as a necessary legal process before the offender is 

sentenced to immediate execution.
808

 In this way, the offender could have at least two 

years’ probation and the number of executions could be reduced. In reality, the death 

penalty with reprieve is not within the scope of alternative punishments to the death penalty 

as discussed in this dissertation, and it is dependent on the pre-condition of the abolition of 
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the death penalty de jure and de facto. However, it could be a possible method of 

eliminating any public concerns and popular opposition caused by the “sudden death of the 

death penalty system”
809

.  

The idea of multiple alternative punishments to the death penalty has been proposed by 

Professor Gao Mingxuan. He argues that three approaches should be adopted in harmony to 

replace the death penalty, i.e., changing the death penalty to reprieve, increasing the 

maximum served sentence of life imprisonment and establishing long term imprisonment 

with economic compensation.
810

 Professor Gao points out that the conditions for parole and 

commutation for the death penalty with reprieve should be strictly limited, i.e., parole can 

only be granted after serving not less than 20 years and, after commutation, the term shall 

be not less than 20 years. Furthermore, a strict life imprisonment sentence should be set to 

not less than 15 years, and a long-term sentence could be established with a maximum of 

more than 15 years but less than 20 years, with economic compensation introduced because 

it compensates the victim for emotional distress.
811

 

Regarding the above arguments, this dissertation believes that LWPR will be the 

legislatively possible alternative punishment to the death penalty in the future when the 

death penalty is abolished de factor and de jure. LWOR will not be the ideal alternative 

punishment to the death penalty because it breaches human rights and “it is not much of a 

life at all”.
812

 LWPR still gives the convict the right to hope and the possibility of retuning 

back to society, and it respects the convict’s human rights. In addition, most abolitionist 
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states, such as Austria, Hungary, Germany, France, the Netherlands, Italy, Norway, 

Portugal among others, have adopted LWPR as the alternative punishment to the death 

penalty. It will be analyzed in the following section. However, the alternative punishment 

to the death penalty should balance the need to control crimes and severely punish serious 

crime.  

6.2. In practice 

It seems that the issue of the alternative punishment to the death penalty is not limited to a 

theoretical debate, and has already become a controversial legislative reality, as the 

abolition of the death penalty is gradually being achieved through the Eighth and Ninth 

Amendments. Judging from the two amendments, it seems that the legislation has, to a 

certain extent, already admitted that life imprisonment is the alternative punishment to the 

death penalty. However, this assertion is untenable and groundless for the follow reasons. 

Firstly, for these 22 crimes, from which the death penalty is removed by the Eighth and 

Ninth Amendments, life imprisonment served as the optional punishment, together with the 

death penalty, and was the second heaviest punishment after the death penalty; so, it has 

naturally been upgraded to the maximum and heaviest punishment for these crimes when 

the death penalty was removed. Secondly, these 22 crimes are all economic and non-violent 

crimes, and “the damage they cause to society is generally less than that caused by those 

crimes that violate the right to life, or endanger national and public security, and so the 

death penalty for them is too heavy,”
813

 and also substantially violates the principle of the 

proportionality between punishment and crime (principle of proportional justice). In this 

sense, they should not have been subject to the death penalty; furthermore, in judicial 

practice, according to the official Explanations for the Eighth and Ninth Amendments, the 

death penalty for all of these 22 crimes was rarely and even never used,
814

 so the death 
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penalty in fact existed for them in name only. The Explanation also points out that, as the 

most second severe punishment, the current life imprisonment is fair enough as a 

punishment, and where there are special flagrant circumstances or cases, and if the offender 

is convicted of more than one crime or he violates other criminal provisions, it can impose 

other more severe punishments on them under the law.
815

 Therefore, directly removing the 

death penalty from them without providing any replacement punishment is thus appropriate, 

reasonable and necessary, and lightens the punishment for them and make the punishment 

system more rational and humane. In this light, no alternative punishment has in fact been 

adopted to replace the death penalty in these two amendments.  

However, it is undeniable that the Eighth and Ninth amendments have already changed the 

penal system in particular the use of life imprisonment and fixed-term imprisonment in the 

interest of taking further steps to repeal the death penalty. These changes include: 1) putting 

restrictions on the commutation of a death sentence with reprieve. Article 4 of the Eighth 

Amendment provides that if a convict commits any significant meritorious act, the sentence 

shall be commuted to imprisonment of 25 years upon expiry of the two-year period,
816

 

which is almost 10 more years than that provided by the previous Criminal Law.
817

 Article 

50 also provides that, for a recidivist or an offender convicted of murder, rape, robbery, 

abduction, arson, explosion, dissemination of hazardous substances or organized violence 

who is sentenced to death with reprieve, the people’s court may, in sentencing, decide 

concurrently to put restrictions on the commutation of his sentence in the light of the 

circumstances of the crime committed.
818

 2) Increasing the maximum of the combined 

punishment for several crimes, i.e., if an offender is sentenced to several fixed-term 
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imprisonments for more than one crime, the fixed-term imprisonment shall not exceed 25 

years if the sum of the fixed-terms of imprisonment is 35 years or more,
819

 which is five 

more years than that provided by the previous Criminal Law. 3) Extending the punishment 

term after parole and/or commutation. Specifically, where a convict sentenced to fixed-term 

imprisonment has actually served not less than 13 years of imprisonment, which is an 

increase from the 10 years provided by the previous criminal law, he or she may be paroled 

if he satisfies the parole requirements.
820

 For a recidivist or an offender convicted of murder, 

rape, robbery, abduction, arson, explosion, dissemination of hazardous substances or 

organized violence who is sentenced to death with reprieve, the people’s court may, in 

sentencing, decided to put restrictions on commutation of his sentence in the light of the 

circumstances of the crime committed. After commutation, the actual punishment term 

shall not be less than 25 years if the death penalty with reprieve imposed on a convict is 

legally commuted to life imprisonment upon expiry of the reprieve period, or less than 20 

years if it is commuted to imprisonment of 25 years upon expiry of the reprieve period.
821

 

This is a new provision that extends punishment terms after parole and commutation. 4) 

Increasing the conditions of the death penalty, moving from reprieve to immediate 

execution, but extending the probation term. In accordance with Article 2 of the Ninth 

Amendment, where a convict receives a suspended death sentence, if, during the 

enforcement of the suspended sentence, an intentional crime is committed and the 

circumstances are heinous, the death penalty will be carried out; where there is an 

intentional crime but the death penalty is not carried out, the period of the suspended death 

sentence is calculated.
822

 From this provision, it is clear that the conditions under which the 

death penalty moves from reprieve to immediate execution have been increased, as can be 

seen from the phrase “if it is verified that he has committed an intentional crime” 
823

 in the 
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1997 Criminal Law to the phrase that “if an intentional crime is committed and the 

circumstances are heinous”, i.e., by the addition of the requirement that “the circumstances 

are heinous” in the Ninth Amendment. The probation term will be extended by another 

two-year suspension upon the expiry of that firth two-year suspension, if the convict 

commits an intentional crime but the circumstances are not heinous and he would not be 

executed. 5) LWOR is prescribed for the crime of embezzlement and bribery, for the first 

time. This punishment has been introduced by the Ninth Amendment and only for the crime 

of corruption. Article 44 of the Ninth Amendment provides that if a person is convicted of 

crimes of corruption, and the amount is especially large and the nation and people suffer 

especially large losses, life imprisonment or death may be the punishment. If a suspended 

death sentence is given, the people’s court may concurrently decide, based on the 

circumstances of the crime and other circumstances, that after the completion of the two-

year suspended sentence and commutation to life imprisonment in accordance with law, the 

offender will be imprisoned for life and must not be awarded commutation or parole. 
824

 

Therefore, the death penalty and LWOR may be legally applied to anyone guilty of serious 

corruption.
825

 In addition, the provisions limiting commutation and parole for some crimes 

were further altered by these two amendments. Namely, for a recidivist or an offender 

convicted of murder, rape, robbery, abduction, arson, explosion, dissemination of 

hazardous substances or organized violence who is sentenced to death with reprieve, the 

people’s court may, in sentencing, decide to put restrictions on the commutation of his 

sentence in the light of the circumstances of the crime committed;
826

 and no parole shall be 

granted to a recidivist or an offender sentenced to not less than 10 years or life 

imprisonment for the above crimes, nor to a convict whose life imprisonment or fixed-term 

imprisonment is commutated from the death penalty with reprieve for the above crimes.
827
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In accordance with Article 7 of the Eighth Amendment, anyone convicted of jeopardizing 

national security, terrorist activities or organized crime of a gangland nature shall be 

punished as a recidivist for any of such crimes committed again at any time after he has 

finished serving his sentence or is pardoned. 
828

 According to the above provisions, a 

recidivist who is sentenced to the death penalty with reprieve for the crimes of jeopardizing 

national security, terrorist activities or organized crime of a gangland nature and an 

offender convicted of murder, rape, robbery, abduction, arson, explosion, dissemination of 

hazardous substances or organized violence who is sentenced to death with reprieve, may 

not be granted parole, and there may be a restriction put on commutation after commutation 

from the death penalty with reprieve. However, these offenders may finally be released 

after serving a long-term sentence commuted from the death penalty with reprieve. To a 

great extent, all these changes are made with the aims of limiting the use of the death 

penalty and preparing for the abolition of the death penalty in the near future.  

6.3. My proposals 

As it has already been discussed above, from the theoretical perspective, many scholars 

recommend LWPR as an alternative punishment to the death penalty; in the legislative 

practice, the current life imprisonment, which could be terminated early because of 

commutation and/or parole, was upgraded to the maximum punishment for 22 crimes after 

the death penalty was removed. Undeniably, the scholars’ proposals are in line with the 

international trends and satisfy the requirements of anti-torture and protecting human rights; 

actually, the upgrade of the present life imprisonment to the maximum punishment for 

these 22 crimes is reasonable and made with the aims of making up for deficiencies caused 

by the removal of the death penalty from the less serious crimes. However, 46 crimes, 

including non-violent crimes, such as crime of embezzlement and bribery and crimes of 
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impairing the interests of national defence, and violent and lethal crimes, are still 

punishable by death under the present law. Therefore, my proposal for an alternative 

punishment should focus on the violent and lethal crimes among the 46 capital crimes.  

Considering the present punishment system, the death penalty can be carried out in two 

ways, i.e., the death penalty with immediate execution and with reprieve, in accordance 

with Article 48 of the Criminal Law. Even though the general applicable condition for these 

two means of execution is the same, i.e., “the death penalty shall only be applied to 

criminals who committed extremely serious crimes”,
829

 the results they cause are 

completely different, i.e., the former will kill the convict but the latter will give him life and 

hope. There is only one different and indistinct condition for them, i.e., “if the immediate 

execution of a criminal punishable by death is not deemed necessary”.
830

 Except for this, 

“there is no a specific criterion or interpretation for these two applicable conditions of the 

death penalty.”
831

 In most cases, the death penalty with immediate execution is only 

imposed on convicts who have committed the most heinous crimes and are extremely 

dangerous; for convicts who have committed the most heinous crimes but are not 

particularly personal dangerous, the death penalty with reprieve will be imposed on 

them.
832

 If the convict is sentenced to the death penalty with reprieve, the death sentence 

can be commuted to life imprisonment or imprisonment for 25 years upon the expiry of the 

two-year period in accordance with Article 50,
833

 and he or she could be released after 

completing a sentence of not less than 13 years. In effect, the punishment for them is 

general life imprisonment.
834

 If a convict has restrictions placed on the commutation of the 

death penalty with reprieve, the death penalty could be commuted to life imprisonment or 

                                                           
 
829《中华人民共和国刑法》[Criminal Law of the People’s Republic of China], Order No. 83, 14 March 

1997, Article 48.  
830

 Ibid.  
831

 储怀值[CHU Huaizhi], 《死刑司法控制：完整解读刑法第四十八条》[Judicial Control of Death 

Penalty: A Comprehensive Understanding of Article 48 of Penal Code], above no.234, 1015. 
832

 See 劳东燕  [LAO Dongyan], 《死刑适用标准的体系化构造》  [System of the Standards on the 

Application of the Death Penalty], 法学研究 [Chinese Journal of Law] 2015, No.1, 185. 

833《中华人民共和国刑法》[Criminal Law of the People’s Republic of China], Order No. 83, 14 March 

1997, Article50. 
834

 Ibid, Article.78. 



240 
 

imprisonment for 25 years, and he can be released after a term of imprisonment of not less 

than 25, and not less than 20 years, respectively.
835

 In this sense, the present crimes 

punishable by death can be classified into three levels, i.e., crimes punishable by general 

life imprisonment, crimes punishable by life imprisonment with restrictions on 

commutation (life imprisonment with restriction), and crimes punishable by death with 

immediate execution.  Based on these categories and the present criminal justice and 

punishment system in China, in accordance with the principle of proportional justice, the 

alternative punishment to the death penalty should be lighter than the death penalty with 

immediate execution but more severe than the present life imprisonment, including life 

imprisonment with restrictions. So, I think an aggravated life imprisonment,
836

 which puts 

many more restrictions on commutation, could be chosen to replace immediate execution, 

with no parole granted. The reasons for this proposal could be explained as follows: 1) 

crimes which should be sentenced to immediate execution are more heinous and serious 

than crimes  where the sentence is death with reprieve; 2) even though the death penalty 

with reprieve and  death with immediate execution are both forms of the death penalty, 

their  degrees of severity are completely different, because the former  deprives the convict 

of his right to life; 3) the death penalty with  reprieve will be legally commutated to life 

imprisonment or a fixed term imprisonment of 25 years upon expiry of the reprieve period; 

in this sense, it is in fact a form of life imprisonment or long term imprisonment.  

However, not all the capital crimes provided in the present Criminal Law are eligible for 

death sentences and so they do not deserve an alternative punishment. Therefore, I need to 

give a further proposal on the basis of a discussion of abolition. Thus far, “there are 46 

capital crimes, of which there are 24 crimes of a non-violent nature, occupying 52.2%.”
837

 

The social harm the non-violent crimes cause is absolutely different from that which violent 

crimes cause, because the latter infringes upon the right to life and the right to health, while 
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the former does not directly endanger the right to life of another person. 
838

 In this sense, 

“sentencing the criminal who committed extremely serious non-violent crimes to death is in 

fact out of keeping with the essential balance between crime and punishment.”
839

 Therefore, 

the death penalty for these 24 non-violent crimes should be directly repealed without any 

alternative punishment, and the present general life imprisonment should be upgraded to 

the maximum punishment for them. For the other 22 violent crimes, they could be divided 

into two situations. One is that, if the nature of the crime involves violence but is non-lethal, 

the death penalty for it should be directly repealed and life imprisonment with restrictions 

should be upgraded to the maximum available punishment; but if nature of the crime 

involves serious violence and is lethal, the death penalty for it should be replaced by 

aggravated life imprisonment , i.e., the convict who is sentenced to this sentence can be 

released after serving in prison for not less than 30 years on commutation.  And in the last 

two cases, no parole would be granted. 

6.4. The potential changes caused by the alternative punishment to the 

death penalty 

Even though the final alternative punishment to the death penalty for other serious capital 

crimes has not yet been really adopted by China’s legislator, a relevant tendency has 

emerged in which LWPR or long fixed-term imprisonment have been upgraded to the 

maximum punishment for the crimes from which the death penalty was removed in 

accordance with the above analysis. Therefore, a series of potential legislative changes 

involving the whole criminal system have to be made by the legislator. This section will 

explore these changes from two perspectives, i.e., substantive criminal law and criminal 

procedure law. 

6.4.1. Substantive perspective 
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If the death penalty is completely repealed de jure and de facto, the penal system will 

provide four types of punishment in China’s criminal law, i.e., life imprisonment (including 

general life imprisonment, life imprisonment with restrictions and aggravated life 

imprisonment), fixed-term imprisonment, criminal detention and public surveillance; life 

imprisonment will naturally become the most severe punishment. The punishment system, 

as a whole, will become “mainly imprisonment and fine oriented,”
840

 and will be lighter 

than the present punishment system. However, problems will still remain and need to be 

solved. 

Firstly, the number of crimes punishable by life imprisonment is too great. Thus far, in the 

present Criminal Law of China, there are 102 crimes punishable by life imprisonment, 

accounting for 21.79 % of the total of 468 crimes,
841

 and life imprisonment is now the 

second most severe punishment after the death penalty for 46 crimes, 
842

 and the maximum 

legal punishment for 56 crimes. It is also stipulated as a fixed-term imprisonment of not 

less than 7 years for five crimes,
843

 and as a fixed-term imprisonment of not less than 15 

years for 1 crime.
844

 Based on the above data, if the death penalty is removed completely 

from the Criminal Law, having life imprisonment as the maximum legal punishment for 

around 102 crimes still means that the penalty system in the Specific Provisions is 

excessively heavy, and this will also apply to the penal system as a whole. In this sense, 
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some scholars point out that “it runs counter to the efficiency of the criminal punishment, 

and deviates from the penal goal”;
845

 “The number of crimes punishable by life 

imprisonment is so high that the disadvantage to its seriousness and deterrence is fairly 

obvious.”
846

 Excessive recourse to life imprisonment in law will consequentially lead to its 

abuse in practice, and it will inevitably reduce the penal effect of life imprisonment. 

Reducing the number of crimes punishable by general life imprisonment, therefore, is 

necessary because it is a kind of punishment depriving the prisoner of liberty for a long 

period, even for the rest of his or her life, and its seriousness and deterrence are, to a great 

extent, as great as the death penalty. So, life imprisonment should be only provided for 

serious crimes after the abolition of the death penalty. There are 34 crimes involving the 

disruption of the order of the socialist market economy which can be punishable by life 

imprisonment.
847

 Even though these crimes can cause serious social harm, imposing severe 

punishment, such as life imprisonment, on an offender who commits these crimes violates 

the principle of proportional justice. As some scholars argue, “these kinds of crimes could 

be prevented by improving the regulatory system, rather than relying too much on criminal 

punishment.”
848

 Life imprisonment should be removed from these crimes so that the total 

number of crimes it punishes will be reduced. 

Secondly, there is a need to clearly demarcate the circumstances and degrees of crimes and 

their corresponding punishments. In 2014, the SPC launched the Sentencing Guidance for 

15 Common Crimes (the Sentencing Guidance),
849

 and later added another 8 crimes to these 
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15 crimes, to make a total of 23 crimes by 2016.
850

 Based on this Sentencing Guidance, the 

local High People’s Courts are authorized to make their more specific sentencing guidance 

according to the context of the local social, economic and criminal environment. This 

Sentencing Guidance only clearly demarcates the sentencing circumstances of 23 crimes 

and their punishments, including fixed-term imprisonment, criminal detention, fines and 

suspensions of sentence. However, it does not cover all crimes and punishments. 

Furthermore, this Sentencing Guidance is just a pilot project in some places rather than a 

nationwide practice. The lack of clarity in applicable conditions for punishment for crimes 

generally leads to disproportion between the crime and its corresponding punishment, and 

reduces the justice of the punishment. Therefore, after completely abolishing the death 

penalty, a distinct Sentencing Guidance should be prepared for all crimes and their 

corresponding punishments, which should cover all the sentencing circumstances and their 

impact factors. A database should be set up for cases, which could provide reference and 

comparison between similar cases. For crimes punishable by the death penalty under the 

present criminal law, after abolishing the death penalty, special attention should be paid to 

clearly demarcating the applicable conditions of general life imprisonment, life 

imprisonment with restrictions and aggravated life imprisonment, so that these three levels 

of life imprisonment could properly be applied to these crimes. This Sentencing Guidance 

could refer to and compare the applicable conditions for the death penalty as stipulated by 

the present criminal law and their relevant judicial interpretations, but it should demarcate 

clearly the differences of the applicable conditions between life imprisonment with 

restrictions and aggravated life imprisonment. 

Thirdly, the applicable objects of life imprisonment with restrictions and aggravated life 

imprisonment should be limited. Under the present criminal law, the death penalty cannot 
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be imposed on criminals who had not reached the age of 18 at the time the crime was 

committed or on women who are pregnant at the time of trial, or on persons attaining the 

age of 75 at the time of trial unless they have caused the death of another person by 

especially cruel means. 
851

 On this basis, the applicable objects of life imprisonment with 

restrictions and aggravated life imprisonment should also be limited. For example, life 

imprisonment with restrictions and aggravated life imprisonment should not be imposed on 

convicts who were younger than 18 years old when committing the crime or on women 

who are pregnant at the time of trial, or on persons who are older than 70 at the time of trial. 

These limitations are stricter than those on the death penalty as stipulated by the present 

criminal law.  

6.4.2. Procedural perspective 

Once the death penalty is abolished completely, de facto and de jure, there will be certain 

problems that need to be dealt with from the procedural perspective, especially the 

jurisdiction of courts of first and second instance and reviews of cases involving crimes 

punishable by life imprisonment, which will be discussed in this section. Namely, a 

decision must be made about which level of the people’s courts will be empowered to 

handle cases of crimes punishable by life imprisonment after the death penalty has been 

repealed, and which level of the people’s courts will be empowered to review cases of 

crimes punishable by life imprisonment where cases need to be reviewed. Under Articles 

20, 21 and 22 of the present Criminal Procedure Law of the People’s Republic of China, all 

the intermediate people’s courts, the Higher People’s Courts and the SPC have jurisdiction 

as courts of the first instance over crimes punishable by life imprisonment and the death 

penalty. However, the Higher People’s Courts and the SPC handle major criminal cases 

relating to an entire province and the whole nation, respectively.
852

 The Higher People’s 
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Court is empowered to review the death sentence and then submit it to the SPC for 

approval; and the SPC is empowered to review and approve the death sentence.
853

 Based on 

the present judicial system, after abolishing the death penalty, I think it will be possible to 

maintain the jurisdiction of the courts of the first instance over crimes punishable by life 

imprisonment as is the case with the present system, but with some differences.  Firstly, a 

case of the first instance where an Intermediate People’s Court has imposed life 

imprisonment and the defendant does not appeal should be reviewed by a Higher People’s 

Court. Secondly, a case of the first instance where an Intermediate People’s Court has 

imposed life imprisonment with restrictions or aggravated life imprisonment and the 

defendant does not appeal should be reviewed by a Higher People’s Court and submitted to 

the SPC for approval. Thirdly, a case of the first instance where a Higher People’s Court 

has imposed life imprisonment with restrictions or aggravated life imprisonment and the 

defendant does not appeal should be reviewed and approved by the SPC. Fourthly, a case of 

the first instance where an Intermediate People’s Court has imposed life imprisonment with 

restrictions or aggravated life imprisonment and the defendant appeals to a Higher People’s 

Court which affirms the original judgement should be reviewed and approved by the SPC. 

Fifthly, the judgement on the commutation of life imprisonment with restrictions or 

aggravated life imprisonment should be made by a Higher People’s Court on the basis of 

the written recommendation submitted by the organ of execution; but for the commutation 

of life imprisonment, an Intermediate People’s Court could make the decision, according to 

the written recommendation. 

6.5. Conclusion 

This chapter focuses on the core issue of the alternative punishmet to the death penalty, 

i.e.,what kind of potential punishment could be chosen to replace the death penatly, and 

how to replace are the questions that the dissertation has to answer. In the limited 

theoretical debates, except for the suggetion from the judicial perspective which proposes 
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the death penalty with reprieve as the multiple alternative punishment, most scholars have 

favored and proposed life imprisonment as an alternative punshment to the death penalty; 

however, as regards its terminating mechanism, different scholars have different opinions. 

Some scholars propose LWOR, but some propose LWPR. As regards LWPR, different 

scholars have different arguments in terms of the length of incarceration before release. 

Some scholars argue for 15 years, some argue for 25 and some for 30 years, and so on. 

However, in legislative practice, the legislator, on one hand, extends the punishment term 

for an inmate who is sentenced to a fixed term imprisonment and so serves life 

imprisonment in prison; on the other hand, the legislator stipulates LWOR for corruption 

crimes.  From my perspective, I propose that an aggravated life imprisonment which puts 

many more restrictions on commutation, could be chosen to replace immediate execution, 

with no parole granted, i.e., if the nature of the crime involves serious violence and is lethal, 

the death penalty for it should be replaced by aggravated life imprisonment, i.e., a convict 

who is sentenced to this sentence can be released after serving in prison for not less than 30 

years on commutation.  And no parole would be granted.  Meanwhile, the penalty system, 

in particular the imprisonment system needs to be reformed; on one hand, it is necessary to 

reduce the number of crimes punishable by life imprisonment; on the other hand, it is 

necessary to clearly demarcate the circumstances and degrees of crimes and their 

corresponding punishments. And from the procedural perspective, the jurisdiction of the 

courts of the first instance over crimes punishable by life imprisonment and the review 

courts should be changed to a certain extent.   

 

 

 

 

 

 

 



248 
 

7. Conclusion 

Obviously, the death penalty is a kind of torture and cruel sanction that deprives the convict 

of the right to life in the name of the law, and violates human rights, and thus should be 

removed directly from the penalty system without being replaced by any other inhuman and 

cruel punishment. As for capital crimes, they should be downgraded to a lighter punishment, 

such as life imprisonment, in the context of human rights protection and the international 

trend towards a lightening of penalties. In this sense, there is no point discussing the issues 

of alternative punishments to the death penalty. However, when considering how to control 

crime and organize the punishment system, according to the requirements of the principle 

of proportional justice, there is a need to explore whether there is an appropriate sanction 

which could fill the potential shortfalls caused by the abolition of the death penalty. This 

sanction could involve reforming or upgrading the current imprisonment penalty, or 

introducing a new measure. Furthermore, an important goal for our scholars could be to 

focus on issues relating to alternative punishments to the death penalty.   

The issues of alternative sanctions to the death penalty in China is an important but hidden 

topic among Chinese scholars, compared with the issue of how to abolish the death penalty. 

Based on the materials available, most scholars have so far focused merely on the issue of 

the abolition of the death penalty rather than paying much attention to the issue of an 

alternative punishment to it, and it has only been discussed specifically by a few research 

papers or in a special section in others. In other words, the issue of alternative punishments 

to the death penalty does not receive the same attention as is devoted to the death penalty. 

China is now trying to control the use of the death penalty and is also moving towards 

gradually abolishing it. In this context, different scholars have different opinions on the 

notion of alternative punishments to the death penalty. From the perspective of controlling 

the use of the death penalty in judicial practice, an alternative punishment could be 

understood as something that attempts to control its use. An alternative could replace 

and/or suspend the death penalty with immediate execution while it is still retained. 

However, from the perspective of abolition, an alternative punishment should replace the 

death penalty de jure and de facto, rather than only in the judicial practice. The latter point 

is accepted by most Chinese and international scholars. The factors influencing the choice 
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of the punishment option to replace the death penalty are complex and varied, and include 

the traditional punishment culture, penalty concepts, the political system, the punishment 

system, public opinion and human rights, etc. Given the differences between China and 

developed Western democratic states, when we examine these influencing factors, we 

cannot ignore the culture of the punishment and the special political and legislation system 

in China, in which the Constitution of China and the Constitution of the Communist Party 

of China emphasize the principle of the “leadership of the Communist Party”,
854

 with the 

Communist Party leading the legislation. In this light, this dissertation examined and 

analyzed the factors that influence the choice of punishment option to replace the death 

penalty in this special political system with its clearly Chinese characterists. Criminal 

policy and public opinion are two significant and typical factors involving obvious political 

considerations in China. The former normally reflects and carries out the will of the Party 

as expressed to the national management; the latter responds to the majority of citizens’ 

view on the current legal system and it is, to a great extent, the basis for national 

leadership’s running of the country. Even though LWOR has recently been stipulated by 

the Ninth Amendment for the crime of corruption, it should not be the preferable option as 

the alternative sanction to the death penalty because it is a kind of cruel torture and violates 

the constitutional principle of human rights protection. On the contrary, LWPR would be an 

option, but the termination mechanisms for inmates should be set out in accordance with 

the principle of proportional justice; aggravated life imprisonment, which can be terminated 

after serving no less than 30 years in prison, can be chosen to replace the death penalty in 

China. In addition, there needs to be improvements made to the relevant criminal systems.  
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