DOCTORAL (PhD)
DISSERTATION

Otgongerel Jantsan

Debrecen 2024

1



UNIVERSITY OF DEBRECEN
GEZA MARTON DOCTORAL SCHOOL OF LEGAL
STUDIES

PROTECTING ASSETS TO ENSURE THE
PERFORMANCE OF LOAN CONTRACT
OBLIGATIONS IN MONGOLIA

Candidate:

Otgongerel Jantsan

Supervisor:

Dr. Eméd Veress, Ph.D, D.Sc., Professor of Law

Doctoral Program: Changes of State and Law in Central-and Eastern-Europe
Head of the Doctoral School: Prof. Dr. Jozsef Szabadfalvi, D.Sc., Professor of Law

Manuscript completed on 2" February 2024

DEBRECEN 2024



NYILATKOZAT

Alulirott, Otgongerel Jantsan (név), biintet6jogi felelésségem tudataban kijelentem, hogy a
Debreceni Egyetem Marton Géza Allam- és Jogtudomanyi Doktori Iskoldban a doktori
fokozat megszerzése céljabol benydjtott, Protecting Assets to Ensure the Performance of
Loan Contract Obligations in Mongolia cimi értekezésem sajat 6nalldé munkam, a benne
talalhatd, masoktdl szarmazo gondolatok ¢és adatok eredeti leldhelyét a hivatkozasokban
(l&bjegyzetekben), az irodalomjegyzékben, illetve a felhasznalt forrasok kozott hianytalanul
feltiintettem.

Kijelentem, hogy a benyujtott értekezéssel azonos tartalmu értekezést mas egyetemen nem

nyujtottam be tudoméanyos fokozat megszerzése céljabdl.

Tudomasul veszem, hogy amennyiben részben vagy egészben sajatomként mutatom be mas
szellemi alkotésat, vagy az értekezésben hamis, esetleg hamisitott adatokat hasznalok, és
ezzel a doktori ligyben eljard testuletet vagy személyt megtévesztem vagy tévedésben tartom,
a megitélt doktori fokozat visszavonhatd, a jogerds visszavond hatarozatot az egyetem

nyilvanossagra hozza.

Debrecen, 2024.10.07.

Vo




TEMAVEZETOI AJANLAS
Jantsan Otgongerel

»PROTECTING ASSETS TO ENSURE THE PERFORMANCE OF LOAN
CONTRACT
OBLIGATIONS IN MONGOLIA”

cimii PhD dolgozat kutatéhelyi vitdjihoz

A dolgozat részletes ¢és alaposan kidolgozott elemzést nyijt a fedezetelvono tigyletek
mongoliai jogi kereteirdl, bemutatva azok szabalyozisanak mélységeit és hidnyossagait.
Az iras mélyrehatéan vizsgilja a fedezetelvono ligyletek intézményének mongoéliai
jogrendszerben betoltott szerepét és jelentdségét. A szerzd alapos kutatast végzett a
témaban, ¢és oOsszefoglalla a témdban fellelhetd legfrissebb jogszabalyokat,
joggyakorlatot és szakirodalmat. Ezen feliil a dolgozat egyedi értékét az adja, hogy
nemcsak a jogi szempontokat vizsgalja, hanem gazdasagi és tarsadalmi kontextusba is
helyezi a fedezetelvono ligyletek problematikajat és osszehasonlito jogi szempontokat
is érvényesit.

A dolgozat alapossdga és strukturdlt felépitése lehetdvé teszi a témakor komplex
megértését mind azoknak, akik a jogi szakma képvisel6i, mind azok szdmara, akik a
banki szektorban tevékenykednek Mongodlidban. A szerzé részletesen targyalja a
fedezetelvono tigyletek jogi hatterét, azok jogi megitélését, valamint a szabalyozasi
komnyezet aktualis kihivasait és fejlesztési lehetdségeit. Az egyik kiemelkedd erénye a
dolgozatnak, hogy nemcsak a jelenlegi helyzetet mutatja be, hanem kritikusan elemzi a
jelenlegi szabadlyozas hidnyossagait €s javaslatokat tesz azok javitdsdara é&s
tovabbfejlesztésére. Eziltal a dolgozat nem csupdn leiro jellegli, hanem valds értéket
képvisel a mongoliai jogalkotas és gyakorlat szamara is.

Az irds stilusa olvasmanyos, ugyanakkor szakmailag megalapozott és hiteles. A szerzd
altal bemutatott esetek és példak életszeriiek és jol illusztraljdk a fedezetelvono tigyletek
problematikdjat Mongolidban. A dolgozat meggy6zden argumental és logikusan
felépitett érveléseket alkalmaz, amelyek segitségével a szerzo altal képviselt allaspont
konnyen megérthetd.

Végezetiil, szeretném hangsilyozni, hogy doktori dolgozatot a jelenlegi allapotiban a

kutatéhelyi vitara alkalmasnak talaltam.
/i

Dr. Veress Emod
egyetemi tandr

Budapest, 2024.02.02.



PROTECTING ASSETS TO ENSURE THE PERFORMANCE
OF LOAN CONTRACT OBLIGATIONS IN MONGOLIA

1.Table of Contents

T (801 AT ] o PSPPSR 8

Chapter 1. CONrACE LAW .......c.ooiiiiiiieieieiesie ettt 16
1.1. Contract Law and RegUIALION .........cc.eiiiiiie e a e 16
110, CONTIACT LAW ...t 16
1.1.2. Contract Law RegUIALIONS.........cciiiiiiiieiesieeseee e 17
1.1.3. PrincCiples of CONEraCt LAW .......ccooviiiiiiiiisiisieeeee e 18
1.1.4. Regulatory Method of CONraCt LaW ........c.cccueiuiiiieiieiieie e 19
1.2. The Definition Of CONTIACT..........cccuiiiiieiiiereie s 19
1.3. Contract Type and ClasSiTICALION. .........cc.coieiiiiriierieie e 23
1.4. The FOrm OF the CONIACT........cccueiieieiiesieee et see e sre e 26
1.4.1. CoNtraCt MELNOM .......ccoiiiiiiieieee bbb 27
1.4.2. Concluding Contracts in a General Manner.............cccooveveiieieeie s 28
1.4.3. Concluding a Contract at AUCTION.........cccoiiriiieieierese s 29
1.5. The Interpretation Of the CONTrACT ...........coeiiiiiiiiiieeeee s 30
1.6. Method of Securing the Fulfilment of the Obligations in the Contract Law..................... 31
1.7. Grounds and Regulations to Terminate Contracts and Legal Consequences .................... 34
1.8. Breach and Liability for Contractual Obligations.............cccooiiiiiiiiiiiiieeese s 37

Chapter 2. Loan CONrACE LAW..........coiiiiiiieicie e 40
2.1. General Concept of @ Loan CONIaCt ..........ccceoveiieiieiic e 40
2.2. Parties INVoIved in LOaN CONIACTS.........ciiiiieiieieieieie e 41
2.2.1. Legal Capacity Of the PArtieS .........cccceieiiiiiiierieee e 41
2.2.2. Rights and Obligations of Creditors ..o 43
2.2.3. Rights and Obligations of DebtOrs.........cccoeiiiiiciceee e 44
2.2.4. Third Party Involvement in the Loan Contract............ccccoveveeiieiiic v 44
2.3. Definition of aCtio PAUTIANG ........eeviiiieieie e 47

Chapter 3. Protecting Assets to Ensure the Implementation of Obligations of the Loan

Contracts Of EUrOPEan UNION.........c.cciuiiiiieiieiie sttt see et e et eeteesnaeaaeeanee s 49
20 I ] (T [N ot A o] o TSRS 49
3.2. The European Legal System: Origin, and Development ...........cccccvevevieerveiiesiieneene s 50

3.2.1. European Legal Concepts and TerminolOogies ..........cccvveiereienineeiieiene e 50



3.2.2. Political and Economic Situations in Which European Law Emerged....................... 52

3.2.3. Origin Of EUrOPEAN LAW .....c.coiviiiiiieieeie et ste e nne e 55
3.3. Civil Law of the EUropean UNION............cccoiiiiiiiiiieieesesc s 56
3. CSE AW, ittt b et h e E e bRt et e e te e ne e naee e 59
3.4.1. The European Union Court on Disputes Related to Actio Pauliana..............c..c......... 59
3i4.2. CONCIUSION ...ttt b bbbttt nb bbb e e 65
Chapter 4. Protecting Assets To Ensure The Performance Of Loan Contract Obligations In
Some European MemDEr STAES ..........coieiiiieieii e 69
I g1 (oo (0ot T o F RSSO 69
4.2. The Civil LaW OFf HUNQAIY .......ooiiiieciececc ettt 69
4.3. The DUECN CIVII LAW ...eeeiiiieiiee ettt et st ae s 72
4.4.The CiVil LaW OF GEIMANY ....ocuiiiiiiiiiiiiiese et 74
T O] o 11 ] o] RSO RR 76
Chapter 5. Protecting Assets to Ensure the Performance of Loan Contract Obligations in
SOME ASTAN COUNTIIES. ....veeitieiteeseeeie st eiesree s e e e s seesteeteeseesbe e e aseesseeteeseesseenseaneesseesseaneeaseenseans 79
T8 I ] T (1ot A o o SR 79

5.2. Property Protection for the Function of Enforcement of a Loan Contract Within the

Civil Code of the People’s Republic of China (PRC) .......cocovviiiiiiiiiiieeeeee e 80
5.2.1. CiVIl LaW INThe PRC. ...ttt 80
5.2.2. Legal Regulation by Actio Pauliana Within Civil Laws in the PRC..............cccen..... 84

5.3. Property Protection the Loan Contract Enforcement Within the Civil Code in the

Socialist Republic Of VIBINAM .........ccooiiiie i 85
5.3.1. CiVIl LaW IN VIBINAM. .. .eiiiiieiieie e e ettt eneesneeaeeneesreeneeenee e 85
5.3.2. Legal Regulation of Actio Pauliana Within Civil Code of Vietnam .............c.cc........ 87

5.4. Property Protection for the Loan Contract Enforcement Within the Civil Code of Japan 89
5.4.1. CiVil LaW OF JAPAN ......oiviiiiiii ettt 89
5.4.2. Legal Regulation of Actio Pauliana Within the Civil Law of Japan .............cccccoc...... 93

TR T ©0] o] 131 ] o SR 94

Chapter 6. Historic Traditions of Civil Law in Mongolia and its Regulations and Principles 96

6.1. Historical Development of Civil law and legislation in Mongolia...........c..cccceevveeveeiinnne 96
6.1.1. The ANCIENT PEIIOM .....oiveeiieie ettt nne e e 96
6.1.2. The Medieval PEriOd..........cccuviiiieie ettt 98
6.1.3. THE NBW EF@ ..ot bbbttt 100
6.1.4. The CUITent PEIIOA. ......c.ooiiiieiiiie et 106



6.2. Civil Law Regulation, Principles, and System of Mongolia ............ccccccoeeviviiniiieieennnnn, 108

6.2.1. Understanding and Regulation of Civil LaW ..........cccccccevveiiiiiiicsrcc e 108
6.2.2. The PrinCiples of CIVIl LAW........ccoiiiiiiiiiii s 110
6.2.3. The Civil Legal SYSTEIM ......ccoiiiiiiiiee s 111
6.2.4. SOUICES OF CIVII LAW ....oviiiiiiiiiiieiee e e 112
6.2.5. Effectiveness of the CivVil COUE ........ccoocv i s 113
6.2.6. Similar application of the Civil LaW...........cccriiiiiiiiiiiieee e 114
6.2.7. Protection DY CIVIl LAW ........coiiiiiiiiiiieeeeeee s 115
Chapter 7. Regulation of the Loan Contract in Mongolia ............cccccevvviveiieveevc e 117
7.1. Regulation of the Norms on the Loan Contract in Civil Code of Mongolia ................... 117
7.2. Legal Regulation of Loan Contracts in the Civil Code of Mongolia of 2002 ................. 121
7.3. Other Laws Governing Loan Contract Relations in Mongolia...........ccccoceviniiiiiinnnnen 122

Chapter 8. Legal Environment to Protect Assets and to Ensure the Fulfilment of Loan

Contract Obligations in MONQOIIA ..........cccueiiiiiii e 127
8.1. Mongolian civil law hasn’t the regulation of actio pauliana. ............c.ccooeiviiiiienennnn 127
8.1.1. Protecting Creditor’s Interests in MoNngolia..........ccocevveririiniiiiciiic e 127
8.1.2. A status of dispute settlement in a Civil CoUrt............ccccoveviiiiiicie e 131
8.1.3. An Online Survey to Identify Trends in Actio Pauliana’s Legal Theory Research
TN IMONGOITA ...ttt b et 135
ST I 3 Tod 115 o] SO PS 143
8.2. Improving the Legal Environment in cases of Fraudulent Transfers in the Civil Code
of Mongolia and ItS IMPOITANCE..........cc.eiieiiee e 144
(00 0] 101 [ OSSR SS SRRSO 149
[ LC =T =] T SR 155
BIDIIOGrApNY .. oo e 172



Introduction

a. Reasons, Requirements, and Scope of the Research
Due to the fact that the principles of legal relations in a market economy are universally

accepted and similar to each other, it is necessary to harmonise the legal regulations of
developed and developing countries and the issue of reception is becoming inevitable. Civil
law is the core of economic legislation. And it is the second most important regulation of this
field, which could be called as a Lesser Constitution after the Constitution itself.

Therefore, in legal systems lacking modern solutions there is a need to reform the rules
governing the market economy, to eliminate legal loopholes, and to improve and develop

civil legislation.

Section 19.1, Article 19 of the Constitution of Mongolia states that ‘The State shall be
accountable to its citizens for the creation of economic, social, legal and other guarantees for
ensuring the human rights and freedoms, and shall fight the violations of the human rights
and freedoms, and shall restore such infringed rights for their exercise’ and provides that, — as
in Article 38 of the basic law —, ‘““Protection of human rights and freedoms...” is a
prerogative of the Government.”?> This function is implemented by the government as a
specific policy. In 2015, the United Nations approved the 2030 Agenda for Sustainable
Development, which is being implemented by countries around the world. In line with this
programme, the ‘Mongolia Sustainable Development Concept — 2030°# a development policy
document is being implemented. Mongolia is committed to setting 244 indicators within the
scope of the 17 Sustainable Development Goals. Article 16 of these goals states: ‘To develop
a secure and inclusive society for sustainable development, to ensure that everyone has the
opportunity to be protected by law, and to create an effective, accountable and participatory
institution at all levels.” As the Government of Mongolia gradually implements the policy of
legal reform, it is necessary to study the legal origins, development trends and legal reforms

of the countries in the world.

In recent years, Mongolia’s trade and economic relations with the European Union and its
member states have expanded, and my goal is to compare the best practices of our countries

2 Constitution of Mongolia, 1992, Official State Journal of Mongolia [henceforth, Official State Journal], Toriin
Medeelel, 1992 No. 1.
4 Mongolia Sustainable Development Concept — 2030, 2016, published in the Official State Journal, Toriin
Medeelel, 2016, No. 8.



to introduce European standards and to study their legal systems, legislation, and legal

reforms.

In addition, Mongolians today, like people in the developed world, own real estate, use items,
use the Internet with smart devices, negotiate with anyone anywhere in the world, and
participate in economic and civil law relations, regularly. This is a clear example of the
realisation of individual rights and freedoms, which are the main principles of today’s society
in the free market. This begs the question, ‘On what grounds are we able to protect these
rights and freedoms?’ and ‘Are people confident enough to exercise their rights and
freedoms?’ The only thing that may provide an answer is the law.> Depending on the fact that
whether we are able to provide the legal conditions for our citizens according to rights and
responsibilities they exercise, it causes us to further ask weather ‘Legally reasonable rights

and freedoms are being implemented’?

With the right legal system in place, human rights and freedoms will be firmly established
and citizens will have confidence in justice and legal protection. As we enjoy world-class
rights and freedoms, we need to focus on reflecting the world-class and internationally
recognized legal protections and justifications to our legislation. This means that any case or
issue will be resolved through legal means, and to the same extent, the issue will be resolved

fairly and accurately, and citizens will be protected.

However, it is doubtful that the current needs of economic development and social life can be
met and protected by the civil law legislation of our country.

For example, 53.6 percent of the total 25,429 crimes registered in the 2021 criminal statistics
in Mongolia were crimes against property rights. However, 48.4 percent of property crimes
were fraud crimes, accounting for the largest percentage of all crimes, and the number of
such crimes has increased over the past five years.® The question may arise as to why |
included criminal statistics into civil law research. This is because | have focused on the fact
that actio pauliana, one of the mechanisms to protect the rights and interests of creditors in

civil law or legal regulation of fraudulent transfers, is regulated by civil legislation of

5> The law is a system established by the state in order to meet the requirements of human rights, freedoms, and
justice, to regulate social relationships, protected and enforced by the power of its government, and serves and
regulates the rational conditions and principles of custom, law, and morality. Law is not only a legal expression
of social regulation, but also a combination of commonly applied procedures. (Theory of Law by D.
Bayarsaikhan, p. 20, Ulaanbaatar, 1996). Law is a system of regulating the norms of human behavior or the
normative order of human relations. (H.Kelsen, Pure Theory of Law).

6 See Chapter 7, Table 10. From Nationally registered crimes and violations statistics.
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Mongolia and the regulation of actio pauliana is reflected in the civil law of European
countries, as well as in some Asian countries, and related disputes are resolved by civil
courts. However, when we looked at the first instance of civil case decisions from the online
database of Mongolian courts, there were no cases related to actio pauliana. In fact, the
number of fraud crimes has ‘increased’ due to the fact that actio pauliana-related cases are

being resolved within the framework of criminal cases.

Therefore, the issues related to civil law are resolved by criminal law, which does not
properly ensure and protect civil rights and freedoms. Currently, the proper legal regulation
of actio pauliana is not well established in civil law; there is no research on it by lawyers, or
scholars and there is no common understanding, so the interests of citizens are still being

neglected.

Also, in today’s world where active economic and social relations with foreign countries
abound, it is impossible for us to lag behind the development of civil law in other countries; it
also does not meet international civil law standards, especially those in European countries.
Therefore, | observed during the my research that it is important to create an optimal unified

regulation of actio pauliana in civil law.
The civil legal environment related to actio pauliana also has disadvantages.

As of June 2022, 816 laws have been adopted in Mongolia by the State Great Hural (the
unicameral national assembly of Mongolia). The Civil Code and its secondary rules need to
legislate the regulatory basis related to actio pauliana in a rational and clear manner. My
research shows that the Bankruptcy Law of Mongolia contains an element of legal regulation
of the actio pauliana, but it is not implemented at all. Even the results of my small surveys
among lawyers, jurists, and ordinary citizens confirm that there are no real means of

regulations for the actio pauliana and its system in civil law.

Legal reform is the process aiming to analyse existing legislation, making modifications to
the legal system, and generally improving justice and efficiency. There are four main ways to
reform a law: repeal the law, create a new law, consolidate the law, and codify the law. It is
our duty as lawyers to carry out this work, and it is proper to exercise the right to express
one’s views, to give legal opinions, to make our research known and disseminate it to others,
and to exercise one’s right to freedom of expression, to influence politicians, to get decisions

made, and to protect the rights and interests of citizens.
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Therefore, | chose this study to analyse the Civil Law of Mongolia, and to compare it the
legal systems, origins, development, and reforms of other foreign countries, to help introduce
and localise good practices, as well as to create new regulations, and finally to contribute to

the development and improvement of civil law.

b. Research Status of the Topic
Jozsef Benke, Andre Boraine, Tuula Linna, Michiel Poesen, Tobias Lutsi, Hajime Ueno, and

many other foreign scholars and researchers have studied the decisions of the Court of
Justice of the European Union, current situation and future trends of legal theory and legal
regulations of European and Asian countries on ‘fraudulent transfers’ or the problems related

to the exercise of actio pauliana and have written articles on the issues regarding it.

The works of these scientists and researchers and their research results have become a

valuable source for my research.

For Mongolia, the joint work, articles, books, and manuals of scholars and researchers, D.
Naranchimeg’s I'spasmmii spx 3yii* 1, Taposmmii spx 3yit 2, B. Buyankhishig’s Law of
Obligations, T. Mendsaikhan’s I'apaanuii apx 3yit, M. Vanchigmaa’s I'spaanuuii spx 3yid, G.
Battsetseg’s Improving the Legal Regulations of Non-Contractual Obligations and Ts.
Munkhdelger’s International Contract Law have been published. However, in these and other

studies, there are no major references related to ‘fraudulent transfers’ or actio pauliana.

According to the "Insolvency Legal Reform and Investment Environment" survey conducted
by the World Bank, Mongolia scored the lowest in the "Insolvency Resolution” indicator.
The survey concluded that Mongolia needs to reform its legal framework for insolvency
resolution®®. In other words, there is no research work or basic research in our country that
has made a significant contribution to the development of the legal regulations of fraudulent

transfers or actio pauliana in the law of obligations or the civil law sub-sector.

c. Research Goals and Objectives
The dissertation aims to study the legal reform and development trends of the European

Union and its member states and some Asian countries, to study and compare the legal
regulations and their standards of ‘fraudulent transfer’ or actio pauliana in the law of

obligations, to introduce and localise it to Mongolia and to improve the civil law regulations.

14 Its meaning is ‘Contract law’.
®Mongolbank: https://www.mongolbank.mn/file/26064ch04ee3d69323743f61af5d2270/files/20191022_05.pdf,
(January 31, 2024)
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The purpose of the study is:

1. the examination of contract law, including the legal concept of loan agreement,
regulatory provisions, rights and obligations of creditors and debtors (borrowers);

2. the examination of the concept of actio pauliana or ‘fraudulent transfer’ and its
legal regulations;

3. making a comparative study of the historical civil traditions of the European
Union, its member states, and some Asian countries, civil legislations, and
regulations and practices in civil law regarding actio pauliana or ‘fraudulent
transfer’;

4. presenting the current situation of civil litigation over actio pauliana or fraudulent
transfer;

5. proposing to improve the protection of creditors’ rights in civil law.

The objective of my research, put shortly, is to differentiate civil law institutions from
institutions of criminal law, a distinction not properly made in Mongolian law today, to
improve and develop civil law, to protect the creditors’ rights, to involve third parties in
fraudulent transfers of assets to civil litigations, civil law relations, civil case litigations, their
nature and the regularities. The subject of my research may be summarised as the legal basis
and regulatory methods of civil law or law of obligations for submitting a claim against a

third party who forged the transfer of properties as a means of protecting the creditor.

d.Hypotheses

In this dissertation I put forward the following hypotheses:
1. Actio pauliana is insufficiently applied and differentiated in Mongolian civil law.

2. There are certain practical use of court cases and disputes in relation to the actio pauliana
in Mongolia, unfortunately it is not defined how to apply the actio pauliana and it still arises

certain lack of clear regulation which constitutes a considerable issue.

3. In comparative law, there are various methods in terms of the usage and regulating of actio

pauliana.

4. 1t will be certainly beneficial for Mongolian legislation an adoption of new amendments
and introducing of the actio pauliana’s provisions as it were adopted in Dutch bankruptcy
law, and the Act on Prevention of Unlawful Transfer of Debtor’s Assets Out of Bankruptcy

Proceedings of Germany.

12



In the first hypothesis, | have focused on the having a clear understanding if the Mongolian
civil laws regulate actio pauliana and, if they do, which specific laws apply. The chapters 5,
6, and 7 look more in detail into the structure and intent of the Civil Code and its
accompanying laws, with a focus on the provisions of the Civil Code and Bankruptcy Law. In
the second hypothesis, attention was paid to the practical usage of how the courts of
Mongolia apply the actio pauliana. The Chapter 7 presents an overall summary of Civil
Court Decisions, verdicts and also Crime Statistics issued by National Police Agency of
Mongolia. In addition to that, to find out present trends of the theory and application of actio
pauliana, surveys were conducted among Mongolian lawyers and ordinary citizens. These
surveys helped us to gain a better understanding of how actio pauliana is being regarded and
implemented in Mongolia. Regarding to the third hypothesis, in the chapters 3 and 4 of the
dissertation, it has been compared the civil laws of the European Union, some Asian
countries, and its member states. Specifically, my analysis cover Germany, Hungary, the
Netherlands, Japan, China, and Vietnam. And through a deep examination it allows to us to
draw meaningful conclusions and insights that can help inform future legal decisions. The
chapters 3, 4, 7 and the final conclusion define my fourth hypothesis. As for the fourth
hypothesis, it is necessary to select the best model and adopt the actio paulina in Mongolia,
and determine its importance, and protect the interests of the participants in civil legal

relations.

e. Methods
The dissertation was approached from a historical, comparative, synthetic, analytic, and

sociological perspective.

The method of historical research determines the circumstances, time, causes and factors that
influenced the origin of the object under study. It is also important to review what stage of
development it has gone through, how it has changed, what stage the phenomenon is at today,
and according to which trends it will change. Therefore, the study of the legal framework and
history of the countries selected in the study provides an understanding of the current Actio
pauliana standards and future trends. Furthermore, it is important to define the historical
significance of development in determining the causal relationship between the current legal
framework and past experience of the law of obligations in some countries.

Regarding to the research, the civil laws and legislations of Hungary, the Netherlands, the
Federal Republic of Germany as members of the European Union and the People’s Republic
of China, the Socialist Republic of Vietnam, and Japan from Asia are analysed. As a result, it

13



is important to find the best practices of actio pauliana regulations in other countries, to
localise them in the law of obligations of Mongolia, to develop them further, and to improve
the Mongolian law of obligations in general. The study of the European Union Court’s
decision also provides the opportunities to understand and gain insight into the nature of the
actio pauliana’s legal framework.

In addition, the decisions of the Civil Court of First Instance of Mongolia, the reports of the
Supreme Court of Mongolia, and the statistics and information of the police were processed
and analysed.

A short survey among Mongolian lawyers, law enforcement officers, researchers and citizens
on the topic of my research was conducted and the results analysed and included in the
dissertation. Moreover, the works and research articles of foreign scientists and researchers

related to actio pauliana were used as a source.

f. Theoretical significance of the research

My research is theoretically significant for developing and improving the civil rights of
Mongolia, including the sector of the law of obligations, differentiating civil cases from
criminal cases, bringing them into line with the legal standards of foreign law of obligations,
especially introducing the experience of European Union member states, localizing them to

our homeland and contributing to the development of legal science.

g. Structure

The dissertation consists of an introduction, 8 chapters, 32 sections, 37 subsections,
conclusions, reference, and sources.

As the foundation of the topic I do focus is particularly a loan contract, it is impossible to
determine the loan contract and the interests of its participants without determining the law of
the contract. Therefore, the first chapter of my study material emphasizes the law of the
contract, including its regulation, principles, regulating methods, concept of the contract,
classification, methods of ensuring the performance of duties, and consequences of violating
contractual obligations.

The chapter 2, provides an overview of the loan contract, including its general concept, the
legal capacity of the involved parties, their rights and obligations, and how third parties can
participate in the contract. Also, an attempt was made in order to determine the concept of
actio pauliana as a mechanism for protecting the creditor's interests, and its common

characteristics, by sampling from the laws of the countries involved in the study.
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The chapter 3, my main area of research focuses on European law, and the Understanding the
civil law of the European Union requires studying the origin and development of the EU and
its legal system. Unfortunately, the Law faculties of most Universities of Mongolia does not
include the study of the EU system and its legal system in its current study programme.
Therefore, in the third chapter, | have studied in detail the origins and development stages of
the EU, its system, the civil legislation of the EU. And | studied the judgments of the EU
Court of Justice related to actio pauliana. | found around a dozen judgments from the
European Court of Justice in the court's database related to actio pauliana claims. | have
selected five specific disputes and attempted to analyze them.

The chapter 4, | have also studied the civil laws of Germany, Hungary, and the Netherlands,
along with the legal regulation of actio pauliana in those countries.

In the chapter 5, | analyse of the regulation of actio pauliana in the civil law of China,
Vietnam, and Japan in order to compare and contrast the historical tradition of civil law in
these Asian countries and the regulations of actio pauliana which provides certain insights
into the workings of civil law and how it has evolved in these regions.

The chapter 6, covers on the Mongolian historical traditions of civil law, the principles,
systems, and sources of civil law, the effectiveness of the Civil codes, the similar application
of civil law, and the protection by civil law.

The chapter 7, tells us the legal relations of loan contracts in the civil laws, the regulation of
loan contracts in the Civil Code of Mongolia, and other laws governing loan contract
relations in Mongolia.

The chapter 8, discusses the regulation of creditor interest protection in Mongolia, judicial
decisions and verdicts related to Mongolian loan contracts and bankruptcy laws, crime
statistics issued by Mongolian police, and an online survey on the determination of the actio
pauliana's legal theory research trends in Mongolia. The State Civil Code of Mongolia
emphasizes the importance of improving the legal framework to address cases of fraudulent

transfer.
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Chapter 1. Contract Law

1.1. Contract Law and Regulation
1.1.1. Contract Law

Contract law is part of civil law, including the law of obligations. Individuals and
entrepreneurs make and implement a number of contracts in accordance with the needs of
their daily work and life. For them, it is important that the contract regulations, risks and
responsibilities are predictable, and the legal norms and laws are simple to apply. A contract
is the most common legal relation borne out of real-life situations. Therefore, in most
countries, contract law is developed and studied independently and the methods to categorise
and arrange legal norms are used. However, contract law cannot be separated from civil law.
This is because contract law regulations are applied to property law, family law, and

inheritance law, and in some cases to administrative contracts.

Contract law has a relatively independent position in the Mongolian legal system. Although
there is no specialized act on contract law, 60 percent of 552 articles — in other words 333
articles — of the Civil Code (including agreements and obligations) directly regulate contracts,

while other laws have many special provisions related to contracts.

The parties to a contract are free to agree on the content and terms of the contract in
accordance with the law. So lawyers, citizens, and legal entities develop and use contract
techniques and methods such as drafting the contract, correctly estimating and allocating
risks, and ensuring contract enforcement. In addition to legal regulations, the parties to a
contract have the opportunity to define the terms of the contract in a wide range and to
establish their own business practices. Due to this, it has become commonplace to pre-design
and use standard contract terms and general terms for each specific type of contract.

The contract law of Mongolia can be divided into 2 categories, namely general rules on
contracts and typical, or special contracts. General rules on contracts include general
regulations that can be used to all or most contracts, such as terms of the contract, conditions
and regulations of the contract, agreement procedure, and conditions of validity, methods and
regulations of performance and termination of contract, breaches of contract, damages,
liability, conditions of multi-party participations and consequences. In particular, the two
terms ‘transaction” and ‘obligation’ have been used in many countries of the civil law family

as a fundamental parts of contract law. Special contracts, the typical contracts specified in the
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Civil Code and other laws are regulated separately. The Civil Code of Mongolia specifically
regulates more than 40 types of contracts, and if they are not specifically regulated by law, it
is possible to apply the general provisions of the Civil Code. Other laws also regulate some
specific types of contracts. For example, the Labor Law, the Tourism Law, the Financial

Leasing Law, and the Concession Law, ' etc.

1.1.2. Contract Law Regulations

Contract law deals with property and related non-property relations. In other words, contract
law is aimed at regulating the rights and obligations of the parties to a contract regarding the
property of a third party or related to it, related to the establishment, continuation, change, or

termination of the contractual relationship etc.

In the modern world, contract law regulation of countries with civil oriented law system

covers the following areas:!’

1. General Contractual Terms: definition of contracts and transactions, conditions of
validity, procedures of contract, requirements for content and format, contractual
obligations and performance, termination of contract, breaches of contract,
damages and liability;

2. Contract types;

3. Additional regulations for protecting customer and contract vulnerabilities;

4. Procedures for resolving contract disputes, violated rights of the parties, and
enforcing the performance of contracts.

The scope of contract law regulation is expanding with the development of society, however,
national legal systems emphasize ensuring the independence and protection of contractual
freedom, and the general provisions of law are often used unless otherwise agreed by the
parties. Therefore, there is still a wide range of opportunities for contractual provisions
regarding many, and various relations some of which are regulated and some of which are not
regulated or not prohibited by law. In addition, the parties have the responsibility not
breaching the contract and the law provides a legal framework for enforcement of court
decisions in the event non-compliance. At the international level, the legal environment to

ensure contract performance, capacity, and effectiveness of the judiciary, arbitration, and law

16 T. Mendsaikhan, T'apasnuit apx 3yit [Contract law] Ulaanbaatar, 2021, p. 24-25

17 Monron Yacein Mx Cypryyis, ICS TafaajiblH 3apuM YIIChIH HPIIHUI GONOH Xy/ajilaaHbl XyyJIMiH Tycrai
smxatran [National University of Mongolia, ICS Specialized Compilation of Civil and Commercial Laws of
Some Foreign Countries], Volume 22, 2018.
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enforcement agencies are considered to be important factors in strengthening the market

economy and expanding trade and investment.

1.1.3. Principles of Contract Law

Any person shall be free to enter into a contractual relationship on a voluntary basis. In
addition, contracts are often concluded between equal parties. Freedom of contract is a
principle of law, expressing three related ideas: parties should be free to choose their
contracting partners (“party freedom”), to agree freely on the terms of their agreement (“term
freedom™), and where agreements have been freely made, parties should be held to their

bargains (“sanctity of contract”)!°.

The major principles of the contract law include?:

Offer and acceptance: To ensure a successful contract, the offeror must state their intention
clearly and outline the terms of the agreement. A definitive and well-crafted offer is crucial,

and the other party must express their unambiguous acceptance of the terms.

Consideration: In almost all cases, a contract or agreement cannot exist without
consideration. Consideration refers to the exchange of promises made by the parties involved.
This exchange can be a payment of money, the delivery of equipment, a promise to perform a

service, a promise not to take a particular action, or a promise not to accept or enforce a right.

Intention to create legal relations: All parties must abide by the contract. To enter into a
contract, a person must seriously consider the creation of a legal obligation and intend that

the contract will have legal consequences.

Capacity: It's crucial to ensure that all parties involved in a contract have the legal capacity to
enter into it. For example, minors, mentally challenged individuals, or those who are

intoxicated may lack the capacity to make a contract.

Legality: Ensuring that every part and subject matter of the contract complies with the
governing legal framework is paramount. The provision or condition of the contract must

be lawful and comply with applicable laws and regulations.

®Encyclopedia of Law and Economics, Living reference work, 2020, p.1-10, Springer link,
https://link.springer.com/referenceworkentry/10.1007/978-1-4614-7883-6_538-1, (28 January 2024, 00:12)

20 Library — StudySmaster, https://app.studysmarter.de/studyset/16681002/summary/70494861, (1 February
2024, 00:12)
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1.1.4. Regulatory Method of Contract Law

Contracts are regulated to ensure validity, enforceability, and fairness. Methods include:
Statutory Law: Legislatures directly regulate contracts through Statutory Laws, which cover
various aspects, such as formation, interpretation, performance, and remedies for breach.
Regulations and Administrative Rules: Government agencies may issue regulations and
administrative rules that govern specific types of contracts or industries. These regulations
often provide detailed requirements and standards that parties must adhere to when entering
into contracts.

Treaties and International Agreements: International contracts may be governed by treaties
and agreements between countries. These agreements can establish regulations for cross-
border transactions such as international trade and investment.

Contractual Freedom: Parties are generally free to negotiate and agree to their contract terms,
subject to certain limitations, such as public policy considerations and regulatory restrictions
on unfair contract terms.

Consumer Protection Laws: Governments often pass laws protecting consumers from unfair
contract terms and practices. These laws may require disclosure, prohibit deception, and offer
remedies for consumers who are victims of unfair contracts.

Industry-Specific Regulations: Certain industries, such as finance, healthcare, and
telecommunications, have specific regulatory frameworks that govern the formation,
execution, and enforcement of contracts.

Judicial Interpretation and Enforcement: Courts interpret and enforce contracts, resolve

disputes, and ensure fairness.

1.2. The Definition of Contract

People have lived, worked, and coordinated their lives by negotiating, consenting, discussing,
making appointments, making promises, and trusting each other. Recognising that adherence
to ethical, customary, and fairness standards in promise and performances is important for the
normal functioning of daily social relations, certain parts of promises, negotiations, and
agreements are included in the legal concepts of ‘agreement’ and ‘contract’, and a legal
framework developed to establish a system of rights and responsibilities of the parties to the

contract.

The noun ‘contract’ is originated from Latin roots, a combination of the prefix ’con-’

meaning ‘with’ or ‘together’ and ‘trahere’ meaning ‘to draw in’, ‘to drag in’, or ‘to pull in’.
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Before gaining its current legal connotation, it was used with the meaning of drawing people
or things together. However, in the 100s BC, ‘contractus litteris’ (or contracts by letter)
existed in Roman law, which was explained as including ‘the documentation and control of

financial transactions’.2®

‘Contract’ — The Oxford Dictionary states is ‘a written or spoken agreement, especially one
concerning employment, sales, or tenancy, that is intended to be enforceable by law’%; the
Cambridge Dictionary defines it as being ‘a legal document that states and explains a
formal agreement between two different people or groups, or the agreement itself’?’. Also,
the Britannica Dictionary states as follow: ‘contract, in the simplest definition, a promise
enforceable by law. The promise may be to do something or to refrain from doing something.
The making of a contract requires the mutual assent of two or more persons, one of them
ordinarily making an offer and another accepting. If one of the parties fails to keep the
promise, the other is entitled to legal redress. The law of contracts considers such questions
as whether a contract exists, what the meaning of it is, whether a contract has been broken,

and what compensation is due to the injured party.’?

‘Contract’ is translated as ‘2% (Keiyaku) in Japanese. It is a classic word, derived from
ancient Chinese and its root is the Chinese word for promise. In addition, the Japanese word
for ‘contract’ consists of 2 kanji letters ‘22 — Kei’ and ‘9 — Yaku’. ‘22 - Kei’ means to
[break, to mark, to opportunity, to advance, to intersect, to promise, to sign.]*° ‘%3 - Yaku’
means [a solution, a promise].3! This means that ¢ ‘Z2#)° (Keiyaku) is constructed as ‘a
promise’.

In Japanese dictionary, ‘Keiyaku’ is stated as ‘a legal act established by mutual consent of

two or more parties.’ or *Joint Act’.32

‘Contract’ is translated as ‘ra3p»>®** in the Mongolian language. The word ‘rapa»’ is explained

as ‘evidence, oral and written evidence of proof’** in the Mongolian Language Thesaurus by

3 George Khoury, Etymology of Great legal words, 2018, Findlaw@, (17 May 2022, 21:50),
https://www.findlaw.com/legalblogs/strategist/etymology-of-great-legal-words-contract/

% Oxford English Dictionary, (17 May 2022, 21:53)
https://www.google.com/search?g=contract&og=contract&aqgs=chrome.0.69i59j0i51214j69i6013.4612j1j7&sour
ceid=chrome&ie=UTF-8

27 Cambridge dictionary, (17 May 2022, 21:55), https://dictionary.cambridge.org/dictionary/english/contract

2 Encyclopedia Britannica, (17 May 2022, 21:57), https://www.britannica.com/topic/contract-law

WEFART 4 7, (18 May 2022, 20:33), https://www.kanjipedia.jp/kan;ji/0001765100

NEFRT 4T, (18 May 2022, 20:33),
https://www.kanjipedia.jp/search?k=%E7%B4%84 &kt=1&sk=IleftHand

% gooEFE, (18 May 2022, 20:33), https://dictionary.goo.ne.jp/word/%E5%A5%91%E7%B4%84/
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Ya. Tsevel. In other words, it is derived from the word ‘proof’ and the byword ‘engagement

and proof’ is used as an example. The word ‘contract witness’ means ‘acted as evidence’.

Also, the word ‘rap»3’ has the same root as ‘Tapar>®’. ‘I'spar>’% is a symbol of the envoys
written in the history of the great kings of Mongolia, and the word ‘rap»>’ can be defined as
derived from this word. This is because a ‘rapara’ is a privilege granted by a source to
testify.3” There is a saying in Mongolia, ‘Mongolian law comes into force within three days.’
It means that messengers disseminating Mongolian laws used to travel thousands of
kilometres to reach the borders of the empire in just three days after the enactment of the
Mongolian law, thereby putting it into effect. It was customary for the messenger when
spreading the law or ordinance to have a ‘gerege’ with him and deliver the news to the public.
Thus, the ‘gerege’ was a set of norms that gave the right to enforce and held the obligation to

comply.

Therefore, according to the origin of the word, a contract is defined as an agreement, in
which people make promises to each other and undertake obligations to create certain
consequences. The very definition of the word points towards the importance of agreements

that are based on mutual trust and understanding.®

On the other hand, a ‘contract’ is defined legally according to Mongolian law as ‘an
agreement between two or more persons aimed at establishing, modifying or terminating civil
rights and obligations’.3® A contract is only in the interest of the parties to the contract and is
based on an agreement between them. In principle it may not affect anyone else.

33 ‘I'apny’ is latin script is ‘geree’.

34 Ya. Tsevel, Monrosn xasnHuii Taitn6ap Tons [Mongolian language thesaurus], Ulaanbaatar, 1966, p. 171

35 I'apars’ is Latin script is ‘gerege’.

% Since ancient times, the great emperors of the Mongol Empires, which dates back to the Xiongnu period (3rd
century BC), gave their envoys a ‘Gereg’. When the Emperor’s envoys holding the plates with special signs of
Emperor — ‘Ugtuul/Messenger who goes forth to meet at arrival’, ‘Uter yaaraltai/Urgent’, and ‘Zarligaar dovtlon
moriloh/ Paying a visit with the order of Emperor’ went across relay stations, they had to cross a distance of 700
li (403 km) at first day and 500 li (288 km) at next day urgently and when he returned from the duty, he had to
present the plate to the Emperor in person (Source: H. Perlee, Research Articles, Ulaanbaatar, 2001, p.316-
318,).

The inscriptions on the plate had different meanings, but the root meant that they should all bow down under the
command of the Great Khan. In addition to the various accompanying rights to any envoy who had a plate with
the commandment, the inscription described his or her authority, mission, and dignity (Source: B.Bayandalai,
G.Byambasuren, and D.Enkhdavaa, Monron Tepuiin éc [Rules of Mongol State], Ulaanbaatar, 2006, p 158-
159.)

37 Ibid

%8Stanford Encyclopedia of Philosophy, Philosophy of Contract Law, 2021,
https://plato.stanford.edu/entries/contract-law/(January 28, 2024, 12:56AM)

3% D.Naranchimeg, D.Ayush, G.Amarjargalan, Ts.Davkharbayar, I'sp3onuii opx 3yii — 1, Ulaanbaatar, 2007, p.
31
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The contract has the following main features:

It is a legal relationship established between the parties to the contract.
Participants are determined on a voluntary basis, to achieve a specific goal.
The parties to the contract have equal rights.

The contract defines the sequence of actions to be taken.

o ~ W e

The contract regulates the behaviours that must be performed.
6. If contractual obligations are not performed, state enforcement may be used.

The following requirements must be met when concluding a contract:

1. Two or more subjects of law must participate.
2. The parties to the contract must have legal capacity.**
3. The terms of the contract*> must be in accordance with the law.
4. 1t must be concluded in the form provided for by law.
In terms of historical development, the concept of contract can be considered in Table 1%,

Table 1. The concept of contract

Ne | Time period Year The concept of contract

41 Citizens are divided into:

Full civil legal capacity- a person over the age of 18 who is mentally healthy or capable to take responsibility
for the consequences of his or her actions.

Partial civil legal capacity — Minors under age of 14-18, who are mentally healthy, may exercise the right to
administer some deals , such as his/her own income.

Some civil legal capacityt — Minors under age of 7-14, has the right to make small transactions other than petty
and with immediate execution.

Without civil legal capability - Children under age of 7 shall lack civil legal capability and shall not be liable.
Limited legal capability — Due to regular usage of alcoholic drinks or drugs, and mental mental illness, legal
capability may be limited according to the procedure defined by law. (Article 15, 16, 17, 18, 19 of the Civil
Code of Mongolia, 2002)

The legal entities:
Pursuant to the Civil Code, the legal capacity of a legal entity commences with its registration in state
registration and terminates with its deregistration. (J. Kayut, E. Shpangler, P. Reddel, R. Helmhagen, D.
Naranchimeg, G. Amarsaikhan, D. Dugerjav, N. Bayarmaa, Monron Yicem Wprauuii xyymnuitH TaiinGap
/Encyclopedia of the Civil Code of Mongolia/, Ulaanbaatar, 2010, p. 28, p. 48)

42 ‘The terms of the contract’ means the grounds on which a legal relationship is created and the terms of the
contract that meet those grounds. These include:

Standard terms- conditions that are offered by the contracting party to each other; not defined by law; or have
set regulations that clarify the provisions of the law; and predetermined.

The main terms- those that must be included in the contract as provided by law, as well as the terms agreed upon
by one party at the request of other party.

Other terms - conditions that are not regulated by legal norms and are intended to be amended to the usual
terms. (Source: D. Naranchimeg, D. Ayush, G. Amarjargal, and Ts. Davkharbayar, T'apasuuii spx 3yii-1
[Contract law -1], Ulaanbaatar, 2007, p. 64)

43 D. Naranchimeg, D. Ayush, G. Amarjargalan, Ts. Davkharbayar, I'spasunii opx 3yii — 1 [Contract law -1],
Ulaanbaatar, 2007, p. 32-33
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The fact that the contract was signed in antiquity is still a
controversial topic among anthropologists.

Contracts as we understand them today were first utilized
in India, Egypt and Mesopotamia. Written contracts were
inscribed on tablets or parchment in cuneiform or

Antiquity 1000 BC hieroglyphics.
One of the first market economies, the Roman Empire
(~500BC-500AD), recognized  written  commercial
agreements between parties. Contract law in the Roman
Empire was an exception, as much of the world still relied
on informal contracts.**
In the Middle Ages, most roles were determined by the
position of individuals in society. E.g. landowners had to
The Middle | 1000-1600 borrow crop seeds under certain conditions and needed to
Ages AD protect themselves. The court agreed that a contract was
g needed to protect the interests of the property. The theory
of exchange emerged as a fundamental element of the
contract.
Feudal
period or the 16011900 A new theory, the ‘theory of will” was born. According to
end of the this theory, the court required the parties to agree on the
. AD
Middle content of the contract.
Ages
Since 1901 | With the development of society, the contractual
20th century | to the | relationship began to be regulated by law. The theory of

present day

contractual freedom developed.

Source: D. Naranchimeg, D. Ayush, G. Amarjargalan, Ts. Davkharbayar, I'spsanuii spx sy — 1 [Contract law -
1], Ulaanbaatar, 2007, p. 32-33

1.3. Contract Type and Classification

There are many various purposes and needs of the contract. Due to the fact that the parties to
the contract are different in terms of legal status, methods of concluding and implementing

contracts, and participation, many types of contracts are being concluded today.

#Vyapi, We Do Contracts. That’s All We Do. Before Contract Management: A brief History of Contracts,
Linked in, December 7, 2023, https://www.linkedin.com/pulse/before-contract-management-brief-history-
contracts-
k6gxc#:~:text=Contracts%20as%20we%20understand%20them,agreement%20terms%20and%20their%20enfor
ceability. (31 January 2024, 2:46PM)
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Civil law contract has not only basic commonalities but also distinctive features. Depending
on its features, it can be classified as follows*.

1. By the subject matter: The sale of goods contract is the best example of this
category. However, classifying contracts by subject matter is not restricted to the
sale of goods. The subject matter of the contract may be the sale of land,
employment, banking, or insurance. In each of these subject matters, contracts are
regulated by detailed rules that have been developed for the particular contract.

2. By the way the contract is made: Contracts can be classified based on how they
are made, such as oral or consensual contracts. For example; sale, hire,
partnership, and mandate contracts, etc.

3. By the function of contracts: Contracts are of their nature necessarily executory;
that is where the making of the contract always comes distinctly before
performance. This includes marriage contracts, bets, and framework contracts.
Parties involved in a framework contract are not obligated to include new terms in
their future contracts or reference the existence of the framework contract. This
feature of framework contracts makes it easier to update the agreement over time
and reduces transaction costs, which are the costs in terms of time and effort
required to choose, manage, and oversee individual transactions. Framework
contracts are typically used in regular, stable, and established commercial
relationships for this reason.

4. By the time-horizon: Some contracts are for performance over a long term.
Examples of such contracts include insurance, major construction, shipbuilding,
and aircraft building contracts. Contracts of employment and leasing agreements
also fall under this category. In these types of contracts, the economic advantage
may shift over time.

5. By the ability to renegotiate terms: Understanding the classification of contracts is
crucial, and one significant criterion that affects this classification is the ability to
renegotiate terms. It's important to note that there are contracts where the ability to
negotiate effectively changes dramatically once the contract is made. Therefore,
it's essential to have a clear understanding of the terms and conditions before

signing any contract to ensure that you can renegotiate if necessary. For example,

45Stefanos Mouras and Michael Furmston, Aproposed Taxonomy of Contracts, (2013) 30 Journal of Contract
Law 30 (2013), https://eprints.lancs.ac.uk/id/eprint/55442/ (31 January 2024, 15:36)
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A tenant and landlord agree to a one-year lease with a fixed rent. Midway through
the lease, the tenant faces financial difficulties and negotiates a temporary rent
reduction, which the landlord agrees to in exchange for a longer lease
commitment.

6. By the involvement of consumers: Daily, people engage in contracts while buying
a mobile phone, using a phone number, accessing the internet, or obtaining
electricity, heating, or a loan. These contracts involve a consumer as one of the
parties and are the most frequently executed category of contracts in modern
times.

7. By the existence of mutual trust*’: Mutual trust is an important aspect of
contractual relationships, as it can contribute to a more cooperative and successful
partnership. When parties trust each other, they may be more willing to work

together to resolve issues and meet their contractual commitments.

The type of contract can be determined based on the nature of the contract relationship.

Contracts can be divided into the following types. These include*®:

1. Property transfer contracts: A property transfer contract transfers the right of
possession, use and disposal to others together with the property, and regulates the
relationship in which the other party is obliged to pay if specified in the law or
contract. Items of the contract are non-tangible and intangible assets that can be
identified individually or by type. For example, a sale and purchase contract, sale
and purchase contract on loan, sale and purchase contract on return of property,
future property sale and purchase contract, commercial contract, gift contract, loan
contract, etc.

47 The differentia specifica between a contractual relationship with mutual trust and one without it lies in the
quality and effectiveness of the partnership:

1.

With Mutual Trust:

- Cooperation and Flexibility: Parties are more likely to collaborate, share information openly, and be
flexible when unforeseen issues arise. They may renegotiate terms amicably and work together to find
solutions that benefit both sides.

- Reliability: Each party is confident that the other will fulfill their obligations, which reduces the need
for constant monitoring and enforcement of the contract.

Without Mutual Trust:

- Suspicion and Rigidness: Parties may be more guarded, leading to a lack of cooperation. They might
insist on strictly adhering to the contract terms, even when it would be mutually beneficial to adapt.

- Increased Monitoring and Enforcement: Due to a lack of trust, parties may require more detailed
oversight, frequent audits, and a higher reliance on legal enforcement mechanisms to ensure
compliance.

49 D. Naranchimeg, D. Ayush, G. Amarjargalan, Ts. Davkharbayar, I'spasunuii spx 3yii — 1, Ulaanbaatar, 2007,

p. 36
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2. Contract for transfer of properties for possession and usage: Such a contract
regulates the transfer of properties for possession and usage and the obligation to
pay fees if provided by law or contract. An item of a contract is an item of
property, plant and equipment that is not used and is intangible. For example,
property lease contracts, apartment lease contracts, financial lease, agricultural
land lease contract, franchise contract, free property use contract, etc.

3. Contract for performance of work: The contract for performance of work regulates
the relationship between the obligor to perform certain work and obligation in
accordance with the client’s needs and orders, and the obligee must pay
remuneration. The subject of the contract is the material result of the work
performed. For example, work contracts, wage contract, employment contracts,
etc.

4. Assistance contract: Under the assistance contract, the obligor shall provide
assistance and services in accordance with the needs and requests of the obligee,
and the obligee shall regulate the payment of fees specified in the law or the
contract. The subject of the contract is the assistance activity. For example,
tourism contract, transport contract, assignment contract, asset accreditation
contract, cargo contract, mediation contract, storage contract, insurance contract,
etc.

5. Payment contract: These include settlement agreements, lending agreements
between banks and legal entities authorized to conduct lending activities, deposit
agreements, bank guarantees, sureties, and settlement agreements.

6. Other contracts: This category includes agreements such as cooperation, custody,
and gambling, etc.

1.4. The Form of the Contract

The form of the contract is the external manifestation of when the obligation of the contract
arises or affects the entry into force of the contract. The various types of contractual forms

are shown in the Table 2.

Table 2. The Types of Contract Formation

T f .
ypeo Oral form Written form Real contract
contract
Description The main terms of the | A type of contractual | A form of contract that
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contract are agreed
upon by the parties.

form that requires a
specific type of contract
to be concluded in
writing, registered with
a specific authority, and
certified in accordance
with the law.

is deemed to have been
entered into by the
performance of certain
actions that must and
must be  performed
under that type of
contract.

Features

Oral communication is
not required here.
Contracts may be
concluded orally,
except as required by
law or in practice. The
oral form is the
simplest and most
accessible type of
contract, with the
financial advantage of
being able to do
business quickly.

Citizens and legal
entities enter into long-
term, high-cost, broad-
based, complex terms
and conditions. It also
does not cover all
written contracts
between the parties and
is a form of contract
that is required by law
to be in writing or to be
registered and certified
by a specific authority.
The contract form can
be divided into a simple
form and a certificate
or registration by an
authorized body, be
expressed in writing on
non-paper items (wood,
stone, electronic, etc.)
in addition to paper.

Not only can it be done
in people’s daily lives,
but it can also be done in
the future. There is a
growing opportunity in
the trade and services
sector to express one’s
will through action and
inaction, without
speaking or writing.

Source: The author’s compilation is based on Article 42 of the Civil Code of Mongolia.

Forms of contract are important features, that affect the validity of a contract and are essential

in resolving any disputes and deciding whether to impose contractual or non-contractual

liability.

1.4.1. Contract Method?!

There are other necessary factors besides to intention of the involved parties; these include®?:

51 Subchapter 2 of the Civil Code of Mongolia, 2002
52 D. Naranchimeg, D. Ayush, G. Amarjargalan, Ts. Davkharbayar, I'sp3snuit spx 3yii — 1[Contract law -1],
Ulaanbaatar, 2007, p. 38
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- Who are the parties involved (a legal entity, a natural person who provides a service
to others, a body of authorisation of the state and local property, etc.);

- The types of the contract;

- The applicable law of a given state;

- The localisation of the object which is subject to the contract.
Based on the above, the contract can be concluded in different ways. The methods of

contracting are different. There are the following ways to enter into a contract. These include:
1. Conclusion according to common procedures;

2. Conclusion at auction;

3. Mandatory contract.

1.4.2. Concluding Contracts in a General Manner®3

The parties have specific requirements (written, registered, certified, etc.) in the law when

concluding a contract, the contract shall be concluded in that form.

A party to a contract enters into a contract with one or more persons who have accepted their
will, expressing their will objectively and clearly, and asserting their rights and obligations.
There are two main stages in concluding a contract: making a proposal and accepting the
proposal. This step does not apply to every contract, but it is important to consider that a
bargain has been made. Depending on the type of contract obligation, the method, form, and
stages of concluding, the contracts will differ. For example, it is common to enter into a
contract at auction, which is a type of public sale for the transfer of one type of property to
another, while in real estate that is for sale, purchase, gift, or lease, the contract is in writing
subject to registration at the State registration authority. Often, written, long-term, business
contracts are concluded through a specific stage of contracting. A contract shall be deemed to
have been concluded if the parties have mutually agreed on the main terms of the contract

and entered into a contract in the form prescribed by law or agreed upon by the parties.

The first step in concluding a contract is that the interested parties communicate, meet in
person, or communicate orally and in writing, even remotely. Negotiations will continue until
a consensus is reached. As a result of the meeting and exchange of views, a contract may be
reached on the conclusion of a contract, or a memorandum may be signed between the parties

to prepare for the conclusion of the contract. Once such a contract has been reached, a

53 Articles 195 and 196 of the Civil Code of Mongolia
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contract proposal will be submitted. In other words, a contract proposal is a sufficiently clear
proposal to enter into a contract that expresses the will of one of the parties to another or
more specific persons, establishes the rights and obligations related to the person who agreed
to it, and concludes a contract.

Contract proposals are sent with or without a deadline. It will be considered as a contract
proposal if the other party has agreed to the proposal within the period specified in the
proposal, or if the other party has notified the proposal immediately or has sent a written

response without a deadline to respond to the proposal within a reasonable time.*®

The party who submitted the proposal shall not have the right to withdraw the proposal
within the period specified in the proposal or within the usual reasonable time if the other
party has already received the proposal. In the event when the party who already initiated an
offer or proposal had accepted the other party’s proposal or offer has no right to refuse from

its proposal within the agreed period of time as stated in the proposal.>®

If it is clear that the party who sent the response to the acceptance of the contract proposal
sent the response on time, the contracting party shall be deemed to have concluded the
contract even if it received the response late.

The offeror shall notify the other party of the late receipt of the response, and the delayed
response shall be deemed to be a new contract offer. Also, a response to agreeing to enter into
a contract on terms other than the contract offer is called a new contract offer. The parties
who have thus received a new proposal may reconsider, reach a contract and enter into an

agreement or refuse to enter into an agreement.

1.4.3. Concluding a Contract at Auction®’

One of the special methods of concluding a contract is the auction process. It comes in two
forms: ‘auction’ and ‘competition’. The winner of auction bidding shall be a person who
offered the highest price. The winner of competition shall be the best qualified person of
all requirements that are determined in advance by the competition organizing commission.
Unless otherwise stipulated in law, the form of the bidding process shall be determined by the
owner of the property or possessor of the property rights. An auction or competition may be
organized either open or closed. Any person may attend in an open auction or competition.
Closed auction or competition may be attended exclusively by specially invited persons.

%5 Clauses 196.1.3 and 196.1.4 of Article 196 of the Civil Code of Mongolia, 2002
% Clauses 196.1.6 of Article 196 of the Civil Code of Mongolia, 2002
57 Article 197 of the Civil Code of Mongolia, 2002
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The organiser of the auction shall be any person authorised to sell or purchase goods, works
or services and his / her authorized collaborator. The organiser shall announce the auction
within the period specified by law, which shall include the form, place, time, contract item,
initial price, registration of participants, procedure for determining the winner and other

information.

The organiser has the right to refuse to conduct the already announced auction. In this case, it
must notify the auction at least 3 days in advance and at least 30 days in advance of the
competition. In particular, in the case of closed auctions and competitions, the participants
will be compensated for the damage caused to them, regardless of when and how they were

rejected.

The rules may specify that the bidder must make a deposit. In this case, the deposit shall be

returned to the person who did not win the auction or did not participate in it.

Minutes of the auction and the results of the competition shall be kept, and the results record
shall be signed by the organisers and the winners on the day of the auction. If one of them

refuses to sign, there is an obligation to forfeit the deposit and pay any damages.

If the auction was conducted on the condition of obtaining the right to conclude a contract,
the parties shall sign the contract within the period specified by law or within the period
specified in the announcement after the completion of the auction. If one of the parties avoids
concluding the contract, the other party shall be deemed to have concluded the contract and
shall have the right to demand performance of the obligation and compensation for damages.

1.5. The Interpretation of the Contract®®

Sometimes it happens that the contract between the parties is vague, too concise, and
ambiguous, and the content of the contract is different, and there is no consensus from the
beginning, and the meaning of words, phrases and clauses written in the terms of the long-
term contract is changed, altered, becomes obsolete, in the presence of reflected conditions.

At this point, the court will interpret the contract.

In interpreting the contract, the literal meaning of the word is taken into account. If the

meaning of the contract is unclear, it must be compared with the general context of the

%8 Article 198 of the Civil Code of Mongolia, 2002
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contract, not the literal meaning of the actual circumstances at the time of the contract. In this

way, it is possible to determine the meaning of the contract.

When the contract and the expression of the will of the parties are consistent in concluding
the agreement, the desired result will be achieved. However, when the above situation is
inconsistent and the content and terms of the contract are unclear, the contract will need to be
interpreted. The interpretation of the contract shall be based not only on the expression of the
will of the parties, but also on the consensus of the parties, and shall take into account the real

intentions rather than the issues specified in the contract.

In the process of interpreting the contract, there is a risk of confusion if the will and the
expression of will if they are inconsistent. Depending on the nature of the contract, the

following factors should be considered when interpreting the contract. These include:

1. If there is a mixed contract, the legal norms governing that type of contract, which are

more similar to the performance of the contract, shall be taken into account.

2. If there is a contract with standard terms, the contract concluded on standard terms shall be
interpreted in favour of the receiving party.

3. If the parties reside in different places, some words and phrases of the contract are
interpreted differently due to local characteristics. In this case, it shall be interpreted in terms
customary in the place of residence of the contracting parties, or in terms customary in the

place of residence of the party accepting the offer of the contract.

1.6. Method of Securing the Fulfilment of the Obligations in the
Contract Law®
The parties to the contract must fulfil their obligations voluntarily and to the best of their
abilities. However, in the actual contractual relationship, there may be violations such as
improper performance of obligations, incomplete or defective performance, delays, and
damage to third parties during the performance of the contract. In order to prevent such

conflicts and risks, the performance method is used.

An obligation for performance is a special circumstance defined by law or contract that forces
the obligor to properly perform its obligations to the obligee by establishing additional
guarantees to satisfy the obligor’s requirements (interests).°

% Article 231 of Civil Code of Mongolia, 2002
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There are four types of secure the fulfilment of the obligation for performance (enhancing

enforcement). These include®?:

1. Use of the ‘penalty’ method: A method of imposing a “fine’, ‘intimidation’ or additional
obligations (fines, penalties, increased interest rates, etc.) if the contractual obligations are not
performed properly. However, it is not a well-guaranteed method, and if the obligor is
insolvable (its debts exceed the value of its assets) or insolvent, he or she will not be able to

perform the principal obligation.

2. To involve the third party: In case of not known well on the other party, or in the event of
distrust of payment capability and the performance/execution of the contract, it needs a
guarantee or a warranty shall be provided by the third party. It secures and assures higher

probability of performance of the obligor.

3. Segregation of secure fulfilment of obligations by instituting guarantees over property
items: In case of breach of contract, assets that can be used for reimbursement for
performance and damages are pledged, temporarily possessed, transferred to the ownership of

the creditor, or deposited in advance.

4. Obtaining third-party services on a cash-and-carry basis: The practice of performing
obligations in a reciprocal and non-negotiable manner is commonly used. In other words, you

give money to the store and buy goods.

There are the following methods to ensure the performance of a contractually assumed
duty:®

1. Forfeiture. A party who fails to perform or improperly performs its obligations is subjected
to a monetary payment due to the other party in accordance with the law or the contract.
There two types of forfeiture may apply: fines and penalties. The penalty agreement must be

set in writing.

2. Pledge (Lat. pignus). Property and money are in such cases provided by one party to the
contract as proof of the contract and guarantee to the other party as part of the payment to be
made to the other party. A pledge is different from a cash advance agreed to be paid by one

party to another on a contractual basis. An advance is not a way to secure a contractual

8 D.Naranchimeg, D.Ayush, G.Amarjargalan, Ts.Davkharbayar, Tapasnuii spx 3yii — 1 [Contract law -1],
Ulaanbaatar, 2007, p. 57

62 T. Mendsaikhan, I'spa3mwuii spx 3yit [Contract law], Ulaanbaatar, 2021, p. 234

83 Chapter 19 of the Civil Code of Mongolia
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obligation. In case of non-fulfilment of the obligation, the advance shall be returned and the
liability for non-fulfilment of the obligation shall be resolved in accordance with the general
procedure of liability specified in the Civil Code. An advance is a transfer of money to the
final settlement of an obligation.

3. Fiduciaries. This is a method of transferring the movable property to the obligee’s
ownership in order to ensure the performance of the principal obligation to pay; once
payment takes place the obligee shall return the property to the obligor, provided the
obligation is performed on time. Temporary transferable assets to be sold and paid for by the

parties shall be movable property only.

4. Surety (Lat. fideiussio). A third party, the guarantor, asserts that the obligor is able to
perform his or her obligations in full or in part, and undertakes to be responsible if it fails to
do so. The creditor (obligee) shall first of all demand the performance of the obligation from
the obligor. The guarantor is liable to the obligee. If there are several guarantors, they are
jointly or severally liable. The surety agreement must be in writing. The guarantor shall pay
the principal debt specified in the contract, penalties, damages, costs related to the
termination of the contract, court costs, and interest to be paid by the obligor in accordance
with the main contract unless otherwise provided in the contract. If the guarantor has
performed the obligation, all rights of the obligee regarding this obligation shall be
transferred to it. If the main agreement is void, the surety contract is equally void. Also,
unless otherwise agreed in the contract, the guarantor’s failure to notify or obtain consent
when making amendments to the main contract has the effect of voiding the guaranty
contract. The guarantor shall have the right to resign from the obligation if it is acting as a
representative of the obligor in accordance with the procedure for performing the obligation
on behalf of the obligor or without performing the obligation of others. It must fulfil its

responsibilities before relinquishing them.

5. Warranty. The warranty is an indisputable method of fulfilling the obligations of the
obligor from the third party to the obligee in order to ensure the performance of the
obligations of the obligor, and it is a combination of primary and secondary obligations.

6. Collateral (Lat. vinculum — pawn, or mortgage). If the collateral obligation performer fails
to perform the obligation, the obligee shall first of all seek payment of the obligation from the
value of the pledged property. Such a guarantee is based on property rights compared to other

methods of securing performance. An agreement on collateral must be in writing. Collateral
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shall be immovable property, movable property, and intangible property (rights). The main
feature of collateral is that it provides a legal guarantee that the properties subjected to it and
their benefits®*, as well as the proceeds from the sale, will give priority to the obligee’s
claims. Collateral is an ancillary obligation that is integral to the primary obligation.
Therefore, when the principal obligation is revoked, the collateral will be revoked. Multiple
parties are allowed to submit the same item as collateral, in which case the requirements shall
be met in the order in which the agreement was concluded. Several items may be used as
collateral to satisfy the requirements of one executor. The pledge agreement must be made in
writing®®. Failure to perform or improper performance of the obligation secured by the
collateral shall be grounds for performance of the obligation from the property constituted as

collateral.
In the case of a collateral, the following method shall be used:

1. Non-judicial sale by agreement of the parties: This method can be used for any type of
collateral. The method, conditions and procedures for the sale of movable and immovable
property may be determined in advance by contract. However, real estate contracts do not
specify this method in advance. This method can be used only if the mortgagor voluntarily

agrees.

2. Sale through the courts: This method is mandatory for immovable property in case of

dispute between the parties.

3. Others: In the event of a delay in payment, the terms of the contract and the law provide

for the payment of interest and accrued interest.

1.7. Grounds and Regulations to Terminate Contracts and Legal
Consequences
Any legislative relationship arises, changes over and ends, so that any Contract commences,
is being amended and terminated as same as It requires to define and specify the justification

and regulation of the Contract termination, and its lawful consequence.

A contract shall be deemed terminated if the rights and obligations of the parties are
terminated and it is not possible to continue the contract on the grounds that the valid contract

has achieved its proper purpose, certain conditions specified in the contract have been

8 Clause 157.1.2 of Article 157 of the Civil Code of Mongolia, 2002
8 Section 154.5 of Article 154 of the Civil Code of Mongolia, 2002
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fulfilled, or the conditions and requirements specified in the law have been created.
Termination of the contract at the will of the parties can be done unilaterally or by mutual

agreement.

Upon termination of the contract, the rights and obligations of the parties shall also be
terminated, fully. In other words, the contract is terminated if all rights and obligations of the
contract are terminated. If any valid contractual relationship between the parties still exists,

the contract is not terminated.

Upon termination of the contract, new contractual obligations and non-contractual obligations
may arise. There are also cases where the contract is terminated but the rights and obligations
under certain articles and provisions remain. For example, it may be agreed that only the

‘confidentiality’ clause of the contract will remain in force for a long period of time.

In addition, the general concept of contract termination includes the notion of contract
termination or withdrawal (cancellation), depending on the specific legal consequences.

These are both grounds for terminating a contract with their own specific consequences.

Termination and cancellation of a contract are concepts that exist for valid contracts only.
Therefore, if the contract is not valid from the beginning, or if the contract is considered valid
by others, there will be consequences for the parties to return the given and received

receivables.

Withdrawal from a contract means to withdraw from a valid contract by the will of one of the
parties to the contract in accordance with the law or the contract itself. However, according to
the law or the contract, if one of the parties expresses its will, the contract will be terminated,
leaving the performance that has occurred during the existence of the contract as valid and
resulting in the termination of the contract for the future. In the event of a waiver of the
contract, the parties shall return the receivables, while the termination of the contract shall
remain in force until the termination of the contract, and the parties shall decide on the

consequences after termination.

Termination of a contract is usually used in a long-term obligation relationship, but the
waiver or withdrawal from the contract is used in a transaction that can be fulfilled upon the
performance or that can be mutually reimbursed. In such cases whether the termination or
withdrawal from a contract could be used is determined depending on whether the

relationship already established under the agreement is irrevocable, or whether the parties are
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able to return to each other what they have contracted, or whether it is possible to restore the
contract to its original state, not only depending on the contract term. It would be biased to
assume that a long-term contract only contains the notion of termination®. To illustrate this I
shall present two use-cases.

Case 1: Company A and Company B concluded a three-year contract to build an apartment
building. When the contract expired and the building was accepted, the expert concluded that
the contractor company B violated the construction norms and standards and used
substandard concrete, making the building of poor quality and unusable. Client A withdrew
from the contract and demanded that Company B incur all the costs of demolishing and
rebuilding the building. In this case, the court must correctly determine and explain that the
plaintiff had to withdraw from the contract because the building was built as a result of the

work but could not be used for its intended purpose, and as a result, the claim was returned.

Case 2: A and B entered into a five-year vegetable sale-purchase contract. Two years later,
Seller A terminated the contract on the grounds that some of the vegetables supplied did not
meet the quality requirements and filed a lawsuit to recover the price of the substandard
vegetables. In the above case, the term of the contract is long, but it is possible to return
vegetables that do not meet the contract item or quality requirements, so the notion of
contract withdrawal is used instead of termination. The plaintiff waives part of the contract or

the remainder of the contract for the supply of substandard vegetables.

However, in the case of divorce or labour disputes, only the concept of termination of the
contract is used, not the withdrawal from the contract. For the property, rights, and custody of
children resulting from marriage, the divorce resolves the division of property, child support,
and maintenance as a consequence of the divorce. In a labour dispute, the facts of
employment until the termination of the contract, the salary received will remain the same,
and the consequences after termination will be discussed. Termination of the contract or
withdrawal from the contract shall terminate the obligation relationship, and therefore the

right of claim arising from the obligation relationship shall also be terminated.®’

% Recommendations of the Supreme Court of Mongolia No. 3, ‘Application of the Law on Certain Contractual
Disputes and Issues to Consider in Terminating or Refusing from Contracts’, Ulaanbaatar, 2016, page 10,
Unified Legal Information System, (25 May 2022, 19:33) https://legalinfo.mn/mn/detail?lawld=12295

57 Ibid
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1.8. Breach and Liability for Contractual Obligations

Breach of Contractual Obligations and Manifestations

A contractual obligation is a legal responsibility arising under a legally binding contract. An
obligation is a specific type of social relationship in which, on the one hand, there is the right
to do or refuse to do something, and on the other hand, there is the right to demand that action
be done. In other words, if a party fails to do what it is supposed to do or is unable to do so,
the other party begins to exercise its right to claim in order to protect its violated rights.

It means that in the course of the obligational relationship, the initial expression of the will of
the obligor and the obligee is violated. A breach of contractual obligation is a consequence of
failure of performance or improper performance of obligations under the contract due to

circumstances under or beyond the control of the parties, themselves.

A breach of contract shall be considered only in respect of a valid contractual relationship.
Since a breach of contractual obligations has the same meaning as any other legal breaches, it
will have essential components, including the nature of the illegal conduct, the guilt of a

person, or whether there is harm.
Illegal Conduct

Illegal conduct or unlawful behaviour is an objective condition of the violation. It is
manifested in the person’s behaviour in violation of the law and does not depend on whether
he/she knows that his/her behaviour is illegal. Illegal behaviour is manifested by illegal

actions or omissions.
Guilty

Guilty is a subjective characteristic of a breach of contract. In other words, it is the mental
attitude of the offender towards his actions.

As the subject of the contract is a citizen or a legal entity, the issue of imposing and

increasing liability shall be considered taking into account the type of guilty.

Guilty is manifested with the type of intentionally or recklessly.

Harm and Loss

Since civil law relations regulate material and non-material wealth relations, the

responsibility to restore the violated rights of the parties to the relationship is of a proprietary
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nature. Within the frame of contractual breach, the principle to eliminate the harm,
completely. Complete means the elimination of actual damage, income that should have been

incurred, offspring, benefits or direct and indirect damage together.
Causal Connection

This is an important element of the breach in determining guilt and accountability. Causal
connection is the connection between phenomena. In other words, it is the connection that
one phenomenon creates the other phenomenon. The infringement action against the rights by

the infringer creates harm and these two are related by cause and consequence.

The causal connection has to be directly or indirectly related to the causes. If a direct causal
connection exists, it is a condition to impose full liability. However, in the case of indirect

causes, it is a condition to be taken into account in determining the extent of liability.
Types of Liabilities

Once a breach of contract has been identified, the party at fault shall be held liable in order to
ensure and restore the violated rights of the parties to the contract. Contractual liability is a
proprietary sanction aimed at supporting the normal economic relations of the parties to a

contractual relationship and restoring their violated rights.
Liability for the party breaching of contract can be distinguished as follows:

1. Depending on the distribution of responsibilities to the obligor, they are classified
as partial liability,% joint liability,”® and incremental liability.”
2. Different forms of liability may arise depending on the will of the plaintiff or the
person restoring his rights and the damage caused:
- If the performance of contractual obligations is demanded, to ensure
performance;
- Comply with the consequences of claim or claim for damages for improper
performance of the obligation in addition to the performance obligation;
- To perform additional obligations (payment of fines, etc.), if specified in the

contract.

8 Partial liability— The extent of the liability is clear, and the sanctions are independent of the other obligors.

0 Joint liability — There are several obligors, and depending on the nature of the obligation, they are
interdependent and mutually exclusive.

" Incremental liability — Sanctions in addition to the main liability specified in the law and the contract.
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Although the breach of contractual obligations and the liability imposing for them are
common and are governed by the legal norms of the contract, they may be defined in
different forms and amounts depending on the specific nature and features of the contractual
obligation.

---000---
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Chapter 2. Loan Contract Law

2.1. General Concept of a Loan Contract

The contract on transfer of property to the ownership of others regulates the relations in
regard to the right to possess, use and dispose of a property along with the relevant property
and letting the other party be obliged to pay if stipulated in the law or contract. Items of the
contract are tangible and intangible assets that can be identified, used, or not to be used
individually and by the type of its characteristics. A loan contract is included in a type of the
agreement to transfer the property to others’ ownership, and on the other hand, it is a legal
obligation contract with a fixed term agreed. The debtor is obliged to use the money or other

property within the period agreed with the creditor.”

The ‘Loan Contract’ is a mutual agreement according to which the creditor shall be obligated
to transfer to the ownership of debtor money or other property that shall be determined by
characteristics of type, and a debtor shall be obligated” to return the property of the same
type, amount, quality, and quantity or money that was received by it within negotiated time.

In a common speech, the word ‘loan” means that one subject transfers its money to another
subject freely or with the right to dispose of the money for a specific purpose, and the
recipient repays the amount of the value at the appointed agreed time with interest or without

interest.’*

In accordance the Civil Code of Mongolia, the loan shall transfer to the ownership of another
subject of law (called the debtor of the obligation of restitution) property that shall be
determined by characteristics of type, and the debtor shall return the property of the same
type, amount, quality, and quantity within negotiated time. This obligation, and event are also
considered the loan. The recipient has the right to exploit the property before having to return
it. That is why the obligation of the recipient to return the property does impose the return of

the very property it receives, but of property of identical type and amount. With transferring

2 Dosnazarova Aygul Dauletnazarovna, Abdreymov Yusupbay Turdibaevich, COMPARATIVE LEGAL
ANALYSIS OF LOAN AGREEMENTS AND GRATUITOUS USE -LOANS, European Journal of Research
Development and Sustainability (EJRDS), Vol. 2 No.5, May 2021, P68-70, Available Online at:
https://scholarzest.com/index.php/ejrds/article/view/785/663 (31 January 2024, 23:44)

8 Clause 281.1 of Article 281 of the Civil Code of Mongolia, 2002

4], Kayut, E. Shpangler, P. Reddel, R. Helmhagen, D. Naranchimeg, G. Amarsaikhan, D. Dugerjav, N.
Bayarmaa, Monron VYicetn Hpranuii xyymuiin TaiinGap [Encyclopedia of the Civil Code of Mongolia],
Ulaanbaatar, 2010, p. 563
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money or other property to the ownership of the recipient, thus, it becomes the owner of the
property.

A distinctive feature of a loan contract as opposed to contract for the gratuitous use of
property is that the latter does not govern the property and shall not transfer the ownership,
while it allows only use of the property. In other words, according to an agreement on free
use of property (Lat. precarium) and unlike a loan contract, that properties received shall be
returned at the expiration date. In addition, the person who uses the property for free will not
pay any fees for the use of the property. For the debtor, if a consideration is agreed, it shall be

a part of a letting or renting agreement but not a free use agreement of the property.

The loan contract is considered to be a bilateral agreement in case of which the debtor bears
the consideration. For consideration, only the agreed fees, especially, the interest on the loan,
are considered. At the expiration of the agreed term, repayment of the borrowed money or
returning properties with the same type and equal amount of funds are not specific
obligations, but a matter of the essence of the loan agreement. In this case, the lender will not

receive more than what was lent. Therefore, it is not a reciprocation.

In accordance with the contract, the creditor shall be obligated to transfer to the ownership of
money or other property that shall be determined by characteristics of type to the debtor. The
debtor is not obligated to return the exact property given, but to return such amount of money
or properties of the same type, same quality and amount. The debtor has the right not only to
use the assets transferred under the loan contract, but also to dispose of them. The form of the
loan agreement permit that it be concluded orally or in writing. If interest is calculated, it

shall be made in writing. It can also be for a definite or indefinite term.

2.2. Parties Involved in Loan Contracts
2.2.1. Legal Capacity of the Parties®

The parties involve in a loan contract are called creditors and debtors. Creditors and debtors
shall be individuals or legal entities. The parties to the contract must have legal capacity,

which is an important criterion for influencing the validity of the contract.

76 J. Kayut, E. Shpangler, P. Reddel, R. Helmhagen, D. Naranchimeg, G. Amarsaikhan, D. Dugerjav, N.
Bayarmaa, Monron VYicetn Hpranuii xyymuiin TaiinGap [Encyclopedia of the Civil Code of Mongolia],
Ulaanbaatar, 2010, p. 564
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Therefore, let us clarify the legal capacity of the parties of the agreement or the parties to the

loan contract.

Contracts concluded by a person without civil legal capacity shall be invalid. According to
Chapter 15 of the Civil Code of Mongolia,’” a person acquires full civil legal capacity at the
age of 18 years. By doing so, he/she has the right to perform any action not prohibited by
law, and as a result of that action, he/she has certain rights and obligations.

Minors, aged 14-18 years,” have incomplete civil legal capacity. They have the right to
dispose of their salaries, student scholarships and other similar income, properties transferred
for their own disposal according to their own discretion, to open savings accounts in banks
and credit institutions, and to enter into transactions of a non-detrimental nature,
independently. Other agreements and transactions shall be made with the written consent of

the legal representative (parent or guardian).

Natural persons between the ages of 7 and 14 years have some civil legal capacity.®? A legal
representative (parent, guardian) shall enter into transactions on their behalf, except for small

business transactions that complete upon the performance.

Persons under the age of 7 years have no legal capacity.?* A legal representative shall enter
into transactions on behalf of persons without full civil legal capacity. In addition, a person
who has reached the age of 18 but is mentally ill and does not understand the significance of
his or her actions and is unable to manage himself or herself may be considered legally

incapacitated by the court and may have a guardian assigned.

The court may restrict the civil legal capacity of an adult who regularly uses drugs,
psychotropic substances, or alcohol and puts his or her family in a difficult economic
situation, at the request of an interested party. A person whose civil legal capacity is limited
may enter into a transaction within the limits of his or her unlimited legal capacity with the

consent of the guardian.

A legal entity shall enter into a transaction through its representative or governing body. The
legal status and powers of the governing body shall be determined by law, founding
documents and its articles of incorporation (charter). For example, the powers of the

7 Note: Civil legal capacity is acquired by age group specified in the Civil Code of Mongolia, which may be
different from the age category in other countries.
8 Article 16 of the Civil Code of Mongolia, 2002
82 Article 17 of the Civil Code of Mongolia, 2002
8 Article 18 of the Civil Code of Mongolia, 2002
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company’s governing body, such as a shareholders meeting, board of directors, and executive
management, are determined by the Company Law, the Company’s charter, the shareholder
agreement, and the agreement concluded with the executive management. In addition, a for-
profit legal entity has the right to engage in activities that are not prohibited by law and do
not violate generally accepted ethical standards. Some activities are subject to licenses issued

by the competent authorities.

A person with legal capacity, as well as the governing body of a legal entity may enter into
all contracts and agreements through a representative. A representative shall be empowered
to enter into transactions and conclude contracts on the basis of a power of attorney in
accordance with the conditions and procedures provided by law. If the representative does not

exceed his/her powers, the agreement entered into by him/her shall be valid.

From the above, the parties to the contract, the creditor and the debtor, must be legally
authorized entities with appropriate legal capacity, which is one of the important criteria for

the contract to be valid.

The rights and obligations of the parties to the loan contract shall be determined by the rights
and obligations set forth in the agreement and the law. Therefore, the common rights and

responsibilities of stakeholders are mentioned as follows.

2.2.2. Rights and Obligations of Creditors®®

‘Creditor’ means a natural person or a legal entity authorised to demand from a debtor the

performance of a loan or payment obligation in accordance with a contract or law.

The creditor’s obligation is to provide the debtor with money or property in accordance with
the amount and terms specified in the loan agreement. At the request of the debtor, it is also
obliged to provide it with information on the termination of the loan after closing the
remaining or all of the debt, as well as to accept the repayment of the debt under the

agreement. If the creditor caused any loss or damage to the debtor, it is liable for it.
The creditor may exercise the following rights:

1. Require the debtor to fulfil its contractual obligations;
2. In case of default of the debtor, foreclosure (if the obligation to repay the loan is secured

by collateral) or demand to enforce the obligation;

8 |bid p. 565-570
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3. In case of the debtor gets a loan by arranging to use of loan or for its intended purpose, the
purpose of the loan shall be monitored, if it is used for something else, immediately terminate
the loan or demand immediate payment;

4. Determining the legal capacity of the debtor and obtaining accurate information about its

properties and operations.

2.2.3. Rights and Obligations of Debtors®

‘Debtor’ means a natural person or legal entity which is obliged to make a payment to a

natural person or legal entity by law or contract.

The debtor has the right to receive the required amount of funds for personal use and to
demand from the creditor its contractual obligations. It has the right to spend such funds for
the purposes specified in the contract and use them at their own discretion if there are no
special purpose items included as an object of the debt. In addition, if agreed in the contract,
the debtor has the right to pay in instalments, even in advance in order to fulfil the obligations
as soon as possible. The debtor has the right to request information from the creditor on the

status of the loan at a time convenient to it.

The debtor is obliged to repay the loan (including interest in cases specified in the contract)
within the period specified in the agreement. If no repayment period has been set, the loan
will be repaid at the request of the creditor. The Debtor shall indemnify the Creditor for any
damages or expenses incurred as a result of forging any loan documents or for breach of the
provisions of this Contract, regardless of whether the Loan and its interest have been paid. If

the debtor fails to repay the loan in full on time, it shall be liable under the contract.

2.2.4. Third Party Involvement in the Loan Contract

A loan contract only creates rights and obligations for the parties to the agreement. The
parties to the contract shall decide the procedures for the participation of another person to
the contractual relationship or the transfer of contractual rights and obligations to another
person, on a voluntary basis. However, some contracts can affect the rights and interests of
other parties. A ‘third party’ is any other person whose rights and interests are affected by the
contract while they are not themselves party to the contract. The third party is a natural

person or legal entity and must have legal capacity similarly to the creditor and the debtor.

A third party may participate in a loan contract on the following grounds:

8 1bid
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1. The Guarantor

The guarantor is a third party who agrees to perform the borrower's duties and responsibilities

in the event of the borrower fails to comply with his obligations and duties.

 Executive duty: The guarantor/guarantee is liable and responsible to pay the loan in other
words if the principal borrower fails to comply with his or her obligations.

« Interest: The guarantor has the interests to ensure the repayment of the loan payment in

order to avoid or dismiss any type of duties or responsibilities.

« Rights: The guarantor has the right to request a refund or compensation from the borrower

after he has fulfilled his or her agreed obligations as the Guarantor.
2. The Co-Signer

The Co-Signer is a third party to sign a loan agreement with the principal borrower and has
an equal liability as the principal borrower for the loan.

« Executive duty: The co-signer shares his or her main liability with the principal borrower

and is directly in charge of the loan.

* Interest: The co-signer typically has a personal interest in assisting or supporting borrowers

to secure the loan and it is depending on their interpersonal and financial relationships.

« Rights: The Co-signer who repaid a debt instead of the borrower has the right to demand or

to take an action against the borrower.
3. Third-party beneficiary

The beneficiary of a third party is not a direct participant in a loan contract even, but the
person who is eligible to benefit from it.

» Executive duty: The beneficiary of a third party may exercise rights according to the

contract for the benefit of involved Parties of the contract.

« Interest: Their agreed interest of the involved Parties is to obtain a profitable portion or

stake from the revenue of a loan, such as those promised under the loan contract.

* Rights: Depending on the terms of the Contract, the beneficiary of a third party may have a

right to enforce the contract, but he or she will not be liable under the loan contract.

4. The Assignee
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The creditor (the first lender and borrower) may transfer the rights and duties of the loan

contract to the third party.

» Executive duty: The Assignor transfers the interest rate on the loan and the assignee

assumes the rights and duties associated with the loan.

* Interest: The assignee’s main interest is to replace primary involved party in order gain a

financial benefit or operational convenience.

* Rights and duties: The Obligatory person of the loan contract has the right to obtain and to
fulfill the loan contract completion and must perform the other remaining duties.

5. Subrogation

Subrague occurs when a third party (usually a guarantor or another borrower) acts its
obligations as a borrower and then also to become as a creditor’s position from the borrower

in order to litigate the loan payment from the borrower.

* Executive duty: A third party pays off the loan and gains the right to take on the borrower's

debt from the borrower.
» Interest: Their interest is to be repaid the money they paid on behalf of the borrower.

* Rights and duties: The entering party that have been inserted have acquired all the creditor's
rights against the borrower, but will not assume the role of the borrower.

In the event of a third party participates in a loan contract, the following are considered in

accordance with legislation and contract terms:

1. In terms of the principal borrower, usually it is required a permission from a third party to

participate in, particularly regarding to a guarantee, a co-signature or co-lender.

2. Any amendment of the primary loan contract shall mutually be agreed and officially

verified/notified to the all involved parties in order to satisfy the participation of the third

party.

3. In any case, to avoid misunderstandings or legal disputes, it is necessary to clearly reflect

the terms of the third party's involvement in the loan contract.

In addition to the above grounds, the creditor may involve a third party to the loan contract as
a defendant in relation with the debt or liabilities of the loan contract. In particular, if the

debtor fraudulently transfers its assets to a third party in order to conceal such assets, the
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creditor may take action against the third party. The creditor’s right to claim a property from
a third party is called actio pauliana, and this creditor protection mechanism is the main

object of my research.

2.3. Definition of actio pauliana

What is the actio pauliana? Actio pauliana is remedy in the form of an action, provided for
situations known in English as fraudulent conveyance or fraudulent transfer. A fraudulent
conveyance, or fraudulent transfer, may be any juridical act concluded in an attempt to avoid
debt collection by transferring money or other assets to another person (including legal
persons, such as companies) with the goal of evading a creditor. It arises in debtor—
creditor relations, particularly when insolvent debtors are involved, or a debtor is interested in
feigning insolvency. The action for fraudulent conveyance, or actio pauliana is typically
brought by creditors or by bankruptcy trustees’.8” Actio pauliana is a Roman legal term.% It
was named after Roman lawyer Julius Paulus® in around the year 220 AD. He was the
lawyer who first developed the theory of such a claim in Roman law, which is made by the
creditor of an insolvent borrower against a third party to whom the borrower transferred its

assets fraudulently, to evade prosecution. Actio pauliana is therefore a claim made against a

8  Translation  Babylon-software.com, (17  April 2020, 14:21), https://translation.babylon-
software.com/english/actio+pauliana/

8 Website: The free dictionary by FARLEX, (17 April 2020, 14:25), and link: https:/legal-
dictionary.thefreedictionary.com/Actio+pauliana

% From Oxford reference: A celebrated Roman lawyer whose origin is unknown. Taught by the lawyer
Cervidius Scaevola (late 2nd cent. ad), he was active in Rome as advocate, teacher, and writer. Under Septimius
Severus he was assessor to Papinian as praetorian prefect and became a member of the emperor's council and
perhaps head of the records office (a memoria). He was thus able to publish reports of cases decided by Severus
(Imperiales sententiae, Decreta), in which he shows his sturdy independence. Though the matter is disputed, he
was possibly made praetorian prefect by Elegabalus in ad 219, when the emperor married Julia Cornelia Paula,
whose name suggests that she was the lawyer's daughter. The marriage was dissolved in 220. Paulus was
banished but was recalled by Severus Alexander (222-35), whom he served as counsellor while continuing to
write. The actio pauliana , named after Julius Paulus, is still present in European legislation, whether or not
under that name.

His output in some five decades came to over 300 books (libri), including 16 on the civil law (Ad Sabinum) and
78 on the praetor's edict (Ad edictum praetoris), besides notes on earlier writers and dozens of monographs on
particular topics. The big commentaries came early in his career, and the monographs often develop themes
touched on in them. There are also 26 books of Quaestiones (‘Problems’) and 23 of Responsa (‘Opinions’)
derived mainly from Paulus' extensive consultative practice. His fame attracted several spurious works,
including the so-called Pauli sententiae (‘Paul's Views’), compiled in the late 3rd cent. but endorsed by
Constantine | as genuine. The Law of Citations of 426 named him as one of five lawyers whose corpus of work
had authority, and Justinian's compilers selected over 2,000 passages from him, some 17 per cent of the Digesta,
often to supplement the account given by Ulpian. His bent as a writer was academic, even doctrinaire, his tone
sharp, his outlook basically cautious; but his remarkable range of interests ensured that his ideas were
continually evolving. Influenced by Aristotelian natural law and Stoic philosophy, he along with Ulpian helped
to ensure the adaptation of Roman law to a cosmopolitan society. (17 April 2020, 14:25) And link:
https://www.oxfordreference.com/view/10.1093/oi/authority.20110803100311493
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third party in order to protect the property to be transferred to a creditor in case of default by
the debtor.

In other words, it is a claim which is made by the creditor for the purpose of, e.g. repealing
the transfer of the loan guarantor’s property to other third party. Thus, it will be a mechanism

to protect the property to be transferred to the creditor’s possession to avoid loss.

There are two elements that must be present for this action to be exercised: the eventus
damnis and the consilium fraudis. The eventus damnis is the objective element and refers to
the inability of the debtor to satisfy the creditor's credit. The consilium fraudis is the
subjective element, which means the intention of the debtor to harm the creditor®,

---000---

9patricia M. Rebull Corral, Actio Pauliana in EU Private International Law: A Matter Relating To A Contract?,
HOW THE CJEU HAS QUALIFIED IT OVERTIME AND THE PROBLEMS THAT ARISE FROM
INCLUDING IT IN CONTRACTUAL MATTERS FOR JURISDICTION AND APPLICABLE LAW, 2021,
p.31
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Chapter 3. Protecting Assets to Ensure the Implementation of
Obligations of the Loan Contracts of European Union

3.1. Introduction

Civil legislation is based®® on the principle of regulating® the relationship with respect to
material and non-material wealth arising between legal persons® and ensuring equality and
autonomy of the participants, sanctity of their property, contract freedom, non-interference
into personal affairs, unlimited exercising of civil rights and fulfilment of obligations, having

violated rights restored and court protection.®

Therefore, it is necessary to ensure the equality of the parties involved in civil legal relations
and protect their interests. The study aimed to determine the significance of including the
actio pauliana claim in Mongolia's Civil Code as a legal regulation. Doing so would ensure
that creditors' rights are better protected, promoting fairness and transparency in civil legal

relations.

| conclude that no research has been done by Mongolian researchers on the legal regulation
of the protection of the debtors’ own assets, or of the collateral they constituted (or, for that
matter, the assets of the sureties, the fideiussors) to ensure the implementation of a loan
agreement's obligations in the Civil Code of Mongolia or the actio pauliana claim. I have not
found any research in regard to this topic from the legal fund of Mongolia. This finding is
also demonstrated by the results of my questionnaire on actio pauliana which was used

during interviews conducted from September 18, 2020, to November 25, 2020.

However, there is ample actio pauliana related research by European researchers, including
Jozsef Benke, Andre Boraine, Michiel Poesen, Tuula Linna, Siri Anisan, Jan Willem de

Groot, and Cas Michiels.

The role of international law has been growing in today’s globalised world. The trade and
economic relations between the European Union and Mongolia have been extended in recent

years and the Government of Mongolia has taken steps to introduce European standards in

9 Clause 1.2 of the Article 1 of the Civil Code of Mongolia, 2002

% |_egal party applies to citizens of Mongolia, foreign citizens, stateless persons, and legal entities, organisations
without the rights of a legal entity, state, and administrative and territorial units.

% Clause 1.1 of the Article 1 of the Civil Code of Mongolia, 2002

% Clause 1.2 of the Article 1 of the Civil Code of Mongolia, 2002
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our country.®” It has thus become inevitably required to study the legal system, legislations,

and legal reforms of some EU member states.

On the other hand, it is of importance to study the origin and development trends of European
law from all angles in order to compare foreign research and European Union best practices
with the practices of Mongolia and to make compatative analyses. The main topic of my
research — the actio pauliana after all originated from Roman, thus European law. Therefore,
it is appropriate to study the civil laws of the European Union and its member states. During
the preparation of my dissertation | have studied European laws, European Union court
decisions on the actio pauliana related cases and disputes, methods of property protection to
ensure the fulfilment of obligations of the European Union member states to the loan contract
and its legal environment. As the results of my research are also meant to be utilised in
Mongolia, and the outlining of some historical fundamentals is necessary | will present in

brief the history of the European (continental) legal system.

3.2. The European Legal System: Origin, and Development
3.2.1. European Legal Concepts and Terminologies

Integration organizations such as the European Economic Community and the later European
Union have emerged as a result of cooperation and mutual contract between sovereign states.
The legal status, rights, and obligations of these communities have been enshrined in the
founding treaties of the organizations. In the process of European economic integration, the
legal framework of the European Economic Community, then the European Union and other
cooperations has been further developed, and a partly common, or at least highly harmonised
legal system formed. The European legal system not only regulates relations between the
member states of the Union but also becomes part of the regional international legal system
governing trade and economic relations between European countries. It also constitutes a

developmental model, to be followed by new codifications.

9 The project to implement European Union standards was supported by the "2012-2016 Action Programme of
the Government of Mongolia" under Resolution No. 37 of 2012 by the Parliament of Mongolia.
/https:/iwww.zindaa.mn/7kt, (31 January 2024, 23:10)

Noted: The policy of introducing the common principles and norms of the European Union to all branches of
public administration and social economy was put forward. In December 2010, a partnership agreement was
signed between the European Union and Mongolia. In March 2011, the Government of Mongolia and the
European Union signed the Common Principles The preparatory work plan for the introduction of the amount
was approved. Currently, we are in the process of implementing a project. First of all, The Social Insurance
Package Law was approved in 2023. And we are beginning to prepare for the establishment of standards for the
Energy and Construction sectors.
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As European law is an integral part of the national legal system of European Union member

states, Union law is equally applicable to the courts of the member states.

In order to determine the European legal system, its basic principles, and its features, the
structure of the European Union and the legal regime of its systemic institutions must be
taken into account. It is possible to know the goals and activities of the European Union by
studying the principles, articles, and provisions of the treaties concluded by the three
European Communities and the multilateral treaties to which the European Union is a party.
Particularly, according to Article 6 of the Treaty on the European Union, the 1950 European
Convention on Human Rights and Fundamental Freedoms is an integral part of the legal

framework for European Union integration.

Thus, European law includes the laws of European integration, the law of European
communities, the European Union law, and the norms of the 1950 European Convention on
Human Rights and Fundamental Freedoms. Due to this broad system of European law,
European scholars have variously called that European law, European Community law, and

European Union law.

Although the term ‘European law’ has been widely used by foreign scholars in legal science
literature, the term ¢ European Union law’ is still widely used.®® However, the two concepts
of ‘European law’ and ‘European Union law’ are similar in many ways but differ in some

respects.

According to foreign legal scholars and researchers, the legal system of European
communities was established before the establishment of the European Union, and the
judicial practice of the European communities played an important role in its further
development. In particular, the basic legal principles established in the judicial practice of the
European Union are the basis of the European legal system. For example, the 1963 ‘Van
Gerd en Loos’ case’s the court decision noted that: ‘A new international legal regime has
emerged as a result of the activities of the European Economic Community, and the activities
of the communities will be governed by the Treaty of Rome, which expresses the will of the

% Topornin B.N, Esponeiickoe npaso [European Law], Moscow, 1998; Biryukov M.M. European law. Short
course, Moscow, 2003; European law / under the general ed. Prof. L.M. Entina, M., 2005
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member states.’'® The law of the European Union is an independent system of international

law 101

Thus, the treaties concluded regarding, and also by the European Economic Community, and
other communities, and later the European Union institute a system of the organisation’s legal

norms that make them the norms of international law.

As the law of the European Communities has evolved into the law of the European Union in
the course of the development of European economic integration, the primary source of
Union law remain the founding treaties of the European Economic Community and other
communities as amended later on. In other words, in the course of the development of
European economic integration, the process of establishing an independent legal system of

the European Union has been and now continues to be.

However, the legal system of the European Union is only one component of European law
that governs the process of European political and economic integration. In other words,
according to some scholars, European law is a regional international legal system that
regulates relations between European countries, established in the course of relations between

European countries®,

Diminutively, European law is a set of international legal norms governing the activities of
integration cooperatives that have emerged in the course of European political and economic
integration, such as the European Economic Community and the European Union. This noted
that the term ‘European law’ is used in a broader sense than the term ‘European Union

law’ 103

3.2.2. Political and Economic Situations in Which European Law Emerged

It has become clear that the economic integration that developed in Western Europe in the
early 20th century plays an important role in the economic development of European
countries. Therefore, some European researchers have drawn up a number of concepts for

European integration development and of which the following three main concepts have

100 Case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastingen (1963), Eur.Comm.Rep.1, p12.

101 Klaus-Dieter Borchardt, The ABC of EU law, European Union, 2017, p. 43-44, Case 26/62 Van Gend en
Loos Vv Nederlandse Administratie der Belastingen (1963), (15 November, 2021, 14:17),
https://curia.europa.eu/juris/liste.jsf?num=C-26/62.

102National Legal Institute of Mongolia, (16 November 2021, 12:15),
http://nli.gov.mn/pdf/europiin_erh_zuin_togtoltsoo.pdf
1031 bid

52


https://curia.europa.eu/juris/liste.jsf?num=C-26/62

become the basis of the theory of the development of European integration and have been

considered as significant till today.

Proponents of the first concept considered that ‘The establishment of an international
organisation to create the political and economic mechanisms required for the development
of European economic integration will ensure free trade and a gradual transition to the

economic cooperation.’04

The proponents of the second concept considered the establishment of the European United
States and the development of a common market within the framework of political
cooperation is the best option.

Proponents of the third concept support the idea of establishing the European Union as a
confederation and justifies the confederation to have its own institutional system. They
believe that the European Union should be a confederation of countries that retain their

independence and sovereignty and should cooperate in the economic sector.

Richard Nikolaus Eijiro, Count of Coudenhove-Kalergi of Austria,'% first proposed a plan to
establish the United States of Europe and founded the Paneuropean Union in 1923. In 1926,
the Union convened its first congress in Vienna and adopted the Declaration of the
Paneuropean Union which turned a new page in the history of European economic
integration. The declaration addresses issues such as equality and security for the Union’s
members, protection of the interests of national minorities, the gradual establishment of a
customs union, military cooperation, and cooperation to be developed within the League of
Nations.10”

The idea from the Vienna Congress was appreciated by politicians of many European
countries and supporters of the idea of a confederation began to unite and cooperate

throughout Europe®®,

O4website of the European Union, https://european-union.europa.eu/principles-countries-history/history-
eu/1945-59/schuman-declaration-may-1950_en, National Legal Institute of Mongolia, (16 November 2021,
12:15), http://nli.gov.mn/pdf/europiin_erh_zuin_togtoltsoo.pdf

105 Richard Nikolaus Eijiro, Count of Coudenhove-Kalergi (16 November 1894 — 27 July 1972) was an Austrian
politician, geopolitician, philosopher and Count of Coudenhove-Kalergi, who was pioneer of European
integration. He was the founder and President of the Paneuropean Union for 49 years., Timeoonote, (12 October,
2022, 14:25), https://timenote.info/en/Richard-Nikolaus-von-Coudenhove-Kalergi.

O"\website of the European Union, https://trade.ec.europa.eu/access-to-markets/en/content/pan-euro-
mediterranean-convention-pem (16 November 2021, 12:15), National Legal Institute of Mongolia, (16
November 2021, 12:15), http://nli.gov.mn/pdf/europiin_erh_zuin_togtoltsoo.pdf

108 1bid
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However, activities of the movement to establish the Paneuropean Union, which was
supported by the governments of some European countries, and the implementation of the
ideas and initiatives of those who led the movement have become stagnant as a result of some
reasons such as the economic crisis occurred in 1929-1933, Adolf Hitler won the German
election, his allies Mussolini and Franco took the ruling power in Italy and Spain.'%®

The Protest movement opposed Hitler’s plan to forcibly unite Europe and raised the concept
to establish a united Europe, however, the movement for a united Europe became was at a
standstill in the 1930s and 1940s.11°

Prior to the end of World War 11, Altiero Spinelli*'! and Ernesto Rossi,**? staunch adherents
of federalism, founded the European Federalist Movement and approved a programme and
strategy at a conference held in Milan in 1943. The movement’s agenda proposed to create a
European Union and gave importance to the issues such as European citizenship for citizens
of European countries, direct compliance with federal law, and oversight of federal
government’s activities. Carl Friedrich Goerdeler,'** an opponent of the Nazi regime, also
developed a strategy for the unification of European countries and the establishment of the
European Economic Union.!®

The ‘Declaration of the European Resistance Movement’ was adopted in Geneva on March
31, 1944 as a result of a series of consultative meetings attended by representatives of the
nine countries that joined the anti-Nazi movement. This declaration was the first political
document that plays an important role in the process of uniting the participants of the protest

movement and declaring the European Union’s concepts.t’

109 1hid

110 1hid

11 The Italian politician Altiero Spinelli was one of the fathers of the European Union. He was the leading
figure behind the European Parliament’s proposal for a Treaty on a federal European Union - the so-called
‘Spinelli Plan’. This was adopted in 1984 by an overwhelming majority in the Parliament and provided an
important inspiration for the strengthening of the EU Treaties in the 1980s and ‘90s., Source: Website of The
European Union, (12 October, 2022, 14:30) https://european-union.europa.eu/principles-countries-
history/history-eu/eu-pioneers/altiero-spinelli_en.

112 Ernesto Rossi (August 25, 1897 — February 9, 1967) was an Italian politician, journalist and anti-
fascist activist. His ideas contributed to the Partito d'Azione, and subsequently the Partito Radicale. He was co-
author of the Ventotene Manifesto., Source: Intellectuals Displaced from Fascist Italy © Firenze University
Press 2019, (12 October, 2022, 14:35) https://intellettualinfuga.fupress.com/upload/10077.pdf?a=0385, (12
October, 2022, 14:40) http://estoeducational.eu/en/pagine/ernesto-rossi/#fancybox-1.

114 Carl Friedrich Goerdeler (German: 31 July 1884 — 2 February 1945) was a monarchist conservative German
politician, executive, economist, civil servant and opponent of the Nazi regime. He opposed some of the anti-
Jewish policies while he held office and was opposed to the Holocaust., Source: Website of The Deutsches
Historisches Museum, Berlin, (5 September, 2021, 22:30), https://www.dhm.de/lemo/biografie/carl-friedrich-
goerdeler.html

116 1bid
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The declaration includes the establishment of the Union, stating that the political system of
the Federal Council would consist of institutions such as the government, the military, and
the Supreme Court. In particular, the Supreme Court shall have the power to review all
matters relating to the implementation of the federal constitution and other legal acts, as well
as to settle disputes between member states and other states.!8

After World War 11, movements for united Europe resumed, and the Pan-European Union
and the European Parliamentary Union, etc institutions took steps to establish the European
Union. The purpose of these two organisations was to draft and get adopted a united
European constitution.'*®

Apart from these organisations, the socialist movement for the establishment of the United
States of Europe, founded by Christian Democratic Party political parties, and the New
Internationalist Group had considered it as an important event in guiding the activities of
organisations aimed at building a united Europe. Professor Ralph H. Folsom noted in his
book ‘European Community Law’ that Influential politicians, such as the British Prime
Minister Winston Churchill, gave weight to the establishment of the European Union and and
appealed to hold an international congress. It had a significant impact on the development of
the concept of European federalism.?°

The European Congress convened a meeting in Hague in May 1948, developed the stricture,
basic principles, and programme of actions for United Europe, and adopted the European
Declaration. As a result, the legal basis was formed to establish the European Center, the
European Consultative Committee, and the European Court of Human Rights.

In this way, the political, economic, and legal conditions of Europe were gradually formed as
a result of the influence of the process of the European Union's establishment, the
establishment of the European Union by the united European movements in Western Europe,

and its financing principles.??

3.2.3. Origin of European Law

The Hague Congress of 1948 constituted the beginning of the establishment of the European

Council and created the political conditions for a new form of the European society. Jean

18 1bid

119 1bid

120 Ralph H. Folsom, European Community Law, West Publishing Company, 1991, p.1.

2\Website of The European Union, https://trade.ec.europa.eu/access-to-markets/en/content/pan-euro-
mediterranean-convention-pem (16 November 2021, 12:15), National Legal Institute of Mongolia, (16
November 2021, 12:15), http://nli.gov.mn/pdf/europiin_erh_zuin_togtoltsoo.pdf
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Monnet!?® and Robert Schuman?* played an important role in building the European society.
On May 9, 1950, French Foreign Minister R. Schuman made a statement on the requirements
for taking measures to resolve the long-running political conflict between France and
Germany and for creating a common market for coal and steel and appealed to European

countries to participate voluntarily.

This statement was named in history as the Schuman Declaration and it called for the
unification of the French and German steel and coal industries and the creation of a European
Coal and Steel Community laid the foundation for the process of European unification by

defining the ultimate goal of European integration to establish the United States of Europe.l®

Robert Schuman believed that the joint production of coal and steel would be an important
step in laying the economic foundation for the development of the regions in the union and in
establishing the political and legal basis of the European Union which was a necessary

condition for maintaining peace.'?

Jean Monnet also emphasized that the government does not need to play a dominating role in
the activities of European society but that the parliament and the judiciary system provide the
key roles.'?’

Thus, the European legal system was historically established and developed with the support

of developed European countries during the process of European economic integration.

3.3. Civil Law of the European Union

The treaties establishing the European Union, declarations, protocols, regulations, as well as

the treaties, agreements, and legal documents that amended them, which were developed

123 [Jean Omer Marie Gabriel Monnet (French: 9 November 1888 — 16 March 1979) was a French entrepreneur,
diplomat, financier, administrator, and political visionary. An influential supporter of European unity, he is
considered as one of the founding fathers of the European Union.], Source: Website of The British Museum (5
September, 2021, 22:40), https://www.britishmuseum.org/collection/term/biog186781

124 [Jean-Baptiste Nicolas Robert Schuman (French: 29 June 1886 — 4 September 1963) was a Luxembourg-
born French statesman. Schuman was a Christian Democrat (Popular Republican Movement) political thinker
and activist. Twice Prime Minister of France, a reformist Minister of Finance and a Foreign Minister, he was
instrumental in building postwar European and trans-Atlantic institutions and was one of the founders of
the European Union, the Council of Europe and NATO.], Source: Website of the European Union (5 September
2021, 22:30), https://european-union.europa.eu/principles-countries-history/history-eu/eu-pioneers/robert-
schuman_en

25\Website of the European Union, https://european-union.europa.eu/principles-countries-history/history-
eu/1945-59/schuman-declaration-may-1950_en, (16 November 2021, 12:30)
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during the above-mentioned stages of European economic integration, may include sources of

European Union civil law.

In addition, there are five types of acts issued by the highest governing bodies of the
European Union, which are the Council, and the Commission, and the Court of Justice of
European Union /hereinafter, CJEU/ , such as regulations, directives, decisions,
recommendations, opinions, and national law of the European Union member states belong to

the sources of civil law of the European Union.

The regulations issued by the Council and Commission of the European Union are acts that
directly apply to the territory of all member states of the European Union and are binding on

each member state.

Directives apply to one or a group of member countries and the relevant member state must
comply with the guidelines and achieve results. However, the authorities of the member state
have the right to choose the form and means of carrying out the assigned obligations and
achieving the results. In other words, the guidelines have binding legal force. Decisions are
binding acts directed only at (addressed) people (e.g. an European Union Member State or an
individual company)

Recommendations and opinions, on the other hand, are the acts issued and proposed for the
member states on the basis of any action or fact and are not binding. Recommendations
consult with the bodies on policies that allow them to express their views and take action
without imposing legal obligations on people. Opinions can be made by the main European
Union bodies (the Commission, the Council, and the Parliament), the Regional Committee,
and the European Economic and Social Committee. When a law is adopted, the committees

vote from their regional, economic, and social status.

National courts of member states are not obliged to comply with the recommendations and
opinions by the Court of Justice of the European Union but it is recommended to take them
into account in resolving cases that individuals have no subjective rights. The CJEU also
states that ‘national courts must find out whether any recommendation is merely a
recommendation, or a decision made by the European Union's organisations with the

intention of empowering individuals for certain cases.’**" In other words, the National Court

13"\Website of the European Union, (1 February 2024, 5:42), https://european-union.europa.eu/institutions-law-
budget/institutions-and-bodies/search-all-eu-institutions-and-bodies/court-justice-european-union-cjeu_en
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recommends taking into account if the national measures were stated in the recommendations

and opinions or the mandatory provisions of European Union law were specified in addition.

138

The European Union currently has a study group~°° of European Civil Law.

It is a team of private legal comparison experts assigned to developing the legal principle of
European liability and the basic provisions of property law. This group continues the
activities of the European Commission on Treaty Law. European legal scholars achieved the
greatest success in the field of obligation law and have developed a document called the

Principles on European Contract Law (hereinafter referred to as the PECL).

The PECL was issued by the Commission of European Contract Law*® in 2002 under the
supervision of Ole Lando, a professor of the Copenhagen Business School.

PECL! consists of the following 17 chapters: 1. General provisions; 2. Formation; 3.
Authority of agents; 4. Validity; 5. Interpretation; 6. Contents and effects; 7. Performance; 8.
Non — performance and remedies in general; 9. Particular remedies for non — performance;
10. Plurality of Parties; 11. Plurality of Creditors; 12. Assignment of Claims; 13. Substitution
of New Debtor: Transfer of Contract; 14. Prescription; 15. Illegality; 16. Conditions; 17.
Capitalisation of Interest.

The PECL is a collection of recommendations on civil law. Various European legal systems
were used to develop the PECL. The parties to the contract are authorised to follow the rules
set out in order to settle their dispute and researchers believe that PECL may become part of
the European Civil Code*2,

Finally, The Principles of European Contract Law (PECL) themselves do not specifically
include a regulation on actio pauliana. The PECL primarily focus on various aspects of
contract law, such as contract formation, performance, and remedies for breach of contract.
They aim to harmonize contract law across European jurisdictions but do not cover every

possible legal issue in detail.

138 The Group was founded in 2005 and managed by Christian von Bar, a German law professor.

140 Started working in 1982. There was a commission of 22 members from all member countries, called the
Lando Commission.

141 Principles of European Contract Law (PECL), 2002, TRANS-LEX, Law Research, (23 September, 2021,
16:34), https://www.trans-lex.org/400200/_/pecl/

142 The European Union and its member states or legal scholars are generally divided into two parts on the
regulation of civil law. The first part proposes to codify the European civil law, while the other part argues that
it is unnecessary to codify the Civil Code, it should be only to the extent required for the domestic market.,
(Website of the European Union, (23 September, 2021, 18:55), https://e-
justice.europa.eu/6/EN/national_legislation.)
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In addition, the European Insolvency Regulation (Regulation (EU) 2015/848)*® deals with
cross-border insolvency within the EU. Includes provisions on recognition and enforcement
of insolvency proceedings and also does not specifically cover actio pauliana.

The Court of Justice of the European Union has established case-law based on the general

principles referred to legislations of the member states.

This case-law is also an indirect source of European civil law. That's why I've focused on the
decisions of the CJEU.

3.4. Case Law

3.4.1. The European Union Court on Disputes Related to Actio Pauliana

The Court of Justice of the European Union'®3interprets whether EU law applies equally to all
EU countries and resolves the legal disputes between national governments and European
Union organisations. Besides, in certain circumstances, individuals, companies, and
organisations may apply to the CJEU if they believe that the European Union has violated

their rights in any way.'%* Several actio pauliana claims related disputes settled by the Court

143\Website of the European Union, (8 August 2024, 20:33), https://eur-lex.europa.eu/legal-
content/EN/LSU/?uri=CELEX:32015R0848

163 “The Court of Justice is composed of 27 Judges and 11 Advocates General. The Judges and Advocates
General are appointed by common accord of the governments of the Member States after consultation of a panel
responsible for giving an opinion on prospective candidates' suitability to perform the duties concerned. They
are appointed for a term of office of six years, which is renewable. They are chosen from among individuals
whose independence is beyond doubt and who possess the qualifications required for appointment, in their
respective countries, to the highest judicial offices, or who are of recognised competence.

The Judges of the Court of Justice elect from amongst themselves a President and a Vice-President for a
renewable term of three years. The President directs the work of the Court and presides at hearings and
deliberations of the full Court or the Grand Chamber. The Vice-President assists the President in the exercise of
his duties and takes his place when necessary.

The Advocates General assist the Court. They are responsible for presenting, with complete impartiality and
independence, an ‘opinion' in the cases assigned to them.

The Registrar is the institution's secretary general and manages its departments under the authority of the
President of the Court.

The Court may sit as a full court, in a Grand Chamber of 15 Judges or in Chambers of three or five Judges.

The Court sits as a full court in the particular cases prescribed by the Statute of the Court (including proceedings
to dismiss the European Ombudsman or a Member of the European Commission who has failed to fulfil his or
her obligations) and where the Court considers that a case is of exceptional importance.

It sits in a Grand Chamber when a Member State or an institution which is a party to the proceedings so
requests, and in particularly complex or important cases.

Other cases are heard by Chambers of three or five Judges. The Presidents of the Chambers of five Judges are
elected for three years, and those of the Chambers of three Judges for one year.” Source: The Court of Justice of
the European Union’s website, (24 September 2021, 20:54), https://curia.europa.eu/jcms/jcms/Jo2_7024/en/)
14The Court of Justice of the FEuropean Union’s website, (24 September 2021, 20:54),
https://curia.europa.eu/jcms/jcms/Jo2_7024/en/)
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of Justice of the European Union were compared in Table 5, Table 6, Table 7, Table 8, Table
9_165

1. Mario P. A. Reichert and others v Dresdner Bank’s Case

The Reicherts, who live in Germany, were the owners of real estate in the commune of
Antibes in the French city of Alto-Maritimes and donated the real estate by naming their son
Mario Reichert and others as the legal owners. The Dresdner Bank, a creditor of the

Reicherts, has submitted a claim against the donation.

The parents transferred their property to their son and the dispute was settled by the European
Communities in 1990 (when the 1968 Brussels Convention was not amended, and the

Brussels | Regulation was not yet in force).

Jurisdiction in the case was denied by Reicherts, however the court held that it had
jurisdiction on the grounds that the objective of the case is immovable property that is
situated on the territory of a Member State. Therefore, the court has exclusive jurisdiction,
regardless of natinality of the parties. The Court held that Article 16 should not be interpreted
extensively. Therefore, jurisdiction is best determined by the location of the property (locus
rei sitae). However, Article 16 (1) refers to that contracting state where the property is
situated as having jurisdiction but only in measures that came under the Brussels convention
and regarding actions that seek to determine the extent, content, ownership or possession of
named property and the rights and obligations of the right holders. Consequently, such an
action, brought by a creditor against a contract of sale of immovable property entered into, or
a donation thereof made, by his debtor, does not come within the scope of Article 16 (1). The
creditor’s request regarding actio pauliana was not considered as coming under the scope of
Article 16 ().

2. Christopher Seagon v Deko Marty Belgium NV’s Case

Frick TSG, a German-registered company, transferred 50,000 euros to Deko M, a Belgian-
based company. Two and a half months later, a bankruptcy or insolvency case was opened in
Germany at the request of Frick TSG. Since the case of the avoidance of obligations was
settled under the Insolvency Law of Germany, the bailiff filed a claim at the German court

seeking a refund for the payment to Deko M from Frick TSG.

165 See reference.

60



Only the bailiffs were authorized to take this action and it was the only action that could be
taken. The German court ruled that the claim was stateless and dismissed the case.
Eventually, the case was transferred to the European Court of Justice (ECJ) by the Federal
Court of Justice of Germany (Bundesgerichtschof). The Federal Court of Justice of Germany
transferred the case to the Court of Justice of the European Union to get settled the following

issues:

1. Do the courts of the Member State within the territory of which insolvency proceedings
regarding the debtor’s assets have been opened have international jurisdiction under
Regulation No. 1346/2000 in respect of an action in the context of the insolvency to set a
transaction aside that is brought against a person whose registered office is in another

Member State?

2. If the first question is to be answered in the negative: Does action in the context of the
insolvency to set a transaction aside fall within Article 1 (2) (b) of Regulation No. 44/2001
(the so-called Brussels | Regulation — the successor to the Brussels Convention mentioned

above, in relations between EU Member States)?

The Court of Justice of the European Union got the case settled by the Federal Court of
Justice of Germany, which filed the bankruptcy case and postponed the transfer. In other
words, the CJEU confirmed that Article 3 (1) of the European Insolvency Regulation must be
interpreted as meaning that the courts of the Member State within the territory of which
insolvency proceedings have been opened have jurisdiction to decide an action to set a
transaction aside by virtue of insolvency that is brought against a person whose registered
office is in another Member State. This means that a third party has to accept the fact that the
courts of the centre of the main interest of the debtor Member State are competent to hear and
determine recovery actions.’®® Therefore, the actio pauliana is within the ambit of their

jurisdiction.
3. Feniks Sp. 7 0.0. v Azteca Products & Services SL’s Case

Feniks, a Polish investor, had signed a construction contract with the Coliseum Company.
However, due to the insolvency of the Coliseum, Feniks was obliged to pay the debt of the

Coliseum to subcontractors under the applicable laws of Poland. As a result, the Coliseum

166 Tyula Linna (2014), Actio pauliana — ‘Actio Europensis’? Some Cross-Border Insolvency Issues, Journal of
Private International Law, p 78, (21 March 2020, 15:54), To link to this article:
https://doi.org/10.5235/17441048.10.1.69
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was indebted to Feniks for the amount paid to subcontractors. During this process, the
Coliseum sold its real estate in Spain to Azteca, a company Spanish company. An actio
pauliana claim was filed at a Polish court against the Spanish company to repeal the sale of
the real estate by opposing this transfer as it adversely affected Feniks’ chance to take back

the payment.

The competent court in Poland transferred the case to the Court of Justice of the European

Union to clarify whether it falls under rules on international jurisdiction.

The Court of Justice of the European Union reviewed the dispute and accepted Feniks’ claim,
stating that ‘The case applies to the Regulation 1215/2012 (EU) [the recast Brussels I
Regulation] adopted on December 12, 2012, on the court decision on jurisdiction, civil, and
commercial issues. Therefore, the international jurisdiction set forth in Article 7 (1) (a) of

this regulation, jurisdiction and court decisions may be enforced and approved.’®’

The decision by the CJEU contradicts the opinion of the Advocate General'® of the Court
and divided®®® the jurisprudence. For example, researcher Tobias Lutsi'’® criticized that the
Court of Justice of the European Union settled the case of Feniks as ‘Forcing a square peg
into a round hole’. As the criticism went, this decision was different from similar cases that

have been settled before.

Researcher Michiel Poesen concluded that in the court decision ‘The notion of “matters
relating to a contract” within the meaning of Article 7 (1) of the Brussels I Regulation Recast
underwent an evolution in the recent case law of the ECJ the decision in Feniks confirming
and advancing its broadening. It is worth noting that the ramifications of this evolution are
not isolated to the topic of jurisdiction under the Brussels I Regulation Recast. [...] As for
now, it appears that there are good arguments to assume that third parties who are even
remotely involved in the contractual dealings of others are at risk of being sued in the

contract.’t"

167 | would like to emphasize that the Brussels Convention was not amended when the case of Case C - 115/88
and the case of the Richards which is similar to this case.

188 The Advocates General assists the Court. They are responsible for presenting, with complete impartiality and
independence, an ‘opinion' in the cases assigned to them.

169 See Tobias Lutsi: This can also be seen in the comments written by people below the article.

170 See Tobias Lutsi, (May 18, 2020, 14:35), link to this article: https://conflictoflaws.net/2018/forcing-a-square-
peg-into-a-round-hole-the-actio-pauliana-and-the-brussels-ia-regulation/

1 Michiel Poesen, ‘Once More unto the Breach: the actio pauliana is a Matter Relating to a Contract in EU
Private International Law’ 15 (2019) 15 European Review of Contract Law 1 58-65; (15 September 2020,
17:24) To link to this article: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3470216

62



4. Norbert Reitbauer and Others v Enrico Casamassima’s Case

Mr. Casamassima and Mrs. Isabel C., Italian citizens living Rome, lived together until the
spring of 2014. In 2010, they bought a house in Villach, Austria. Although Mr. Casamassima
paid for the house, Mrs. Isabel C. was registered as the sole owner at the registration office.
With the help of Casamassima, Isabel C. signed a contract with a third person, named
Reitbauer and others (hereinafter referred to as the ‘Reitbauers’) and started renovating the
house. Payment to the Reitbauers was suspended because the cost of the renovation far
exceeded the budget. Since 2013, the Reitbauers has sued Isabel C. at the Austrian court. In
2014, the decision of the primary court settled the case in the Reitbauers’ favor. But Isabel C.
appealed against the decision.

Meanwhile, Casamassima sued Isabel C. on May 7, 2014 at the court of Rome to enforce
payment of the house which he bought in Villach. Isabel C. accepted the claim and agreed to
apply for a mortgage on her house in Villach for ensuring the payment for the claim.
Accordingly, the debt and collateral certificates were notarised and the settlement was
confirmed on June 13, 2014, in Vienna. On June 18, a mortgage was signed for the house in
Villach.

From that day on, the court decision for the Reitbauers could not be enforced. The Reitbauers
instituted a hypothek (immovable guarantee similar to a mortgage, but forcibly instituted) on
Isabel C.’s house under the law of enforcement decision but now it was ranked behind

Casamassima’s consensual mortgage agreement.

In February 2016, Mr. Casamassima filed a lawsuit in the district court of Villach, Austria,
demanding that the house in Villach be put up for auction and getting an ordinance issued
related to Isabel C. Then the house was sold at auction in the autumn of 2016. According to
the order in which the land was registered, the revenue from the sale of the collateral was

decided to be transferred in full to Casamassima.

In order to prevent this, the Reitbauers filed a complaint against Mr. Casamassima and Mrs.
Isabel C. in June 2016 at the court in Klagenfurt, Austria. However, Casamassima and Isabel
C. were not residents of Austria, so the complaint was rejected. The Reitbauers claimed that
Isabel C. and Casamassima had colluded to defraud them when drafting the house documents
and therefore the action of the Reitbauers was a form of actio pauliana. The Reitbauers

therefore, requested the Court of Justice of the European Union to review whether the court

63



decision is acceptable and followable in connection with the regulations No. 1215/2012 of the
European Parliament and Council on December 12, 2012, Articles 24 (1) and (5).

The Court of Justice of the European Union reviewed the dispute and found that the actions
of Mrs. Isabel C. and Mr. Casamassima were not related to the evasion of payment and that
the claim was inadmissible and does not fall into the jurisdiction of the court of the member
state where the real estate is located.

5. 1.G.1. Srl, v Maria Grazia Cicenia, Mario Di Pierro, Salvatore de Vito and Antonio
Raffaele’s Case

The Costruzioni Ing. G. landolo, a construction company of Italy, was reorganised, and a new
company, IGI, was incorporated from it and a part of the assets was transferred to it.
However, some creditors objected, claiming that they were ‘losing a significant portion of
their assets’ and filed a claim to the district court of Avellino, Italy, to delay the transfer of
assets of the two companies. The district court accepted the creditor’s claim and rendered a
decision to delay the division of the assets. The two reorganized companies objected and
appealed to the Naples City Court of Appeals. They stated that under the Italian and EU laws,
creditors could have exercised their right to get a court decision issued before reorganizing
and registering the split company. They also protested that ‘separation’ cannot be considered
‘invalid’ after the official requirements have been met, and that ‘measures to delay the
transfer of assets will not be accepted’. The court of appeals upheld the decision and

addressed it to the Court of Justice of the European Union.

The Court of Appeals of Naples stayed the case and referred two questions to the Court of
Justice for a preliminary ruling with regards to Articles 12 and 19 of Sixth Council Directive
82/891/EEC of 17 December 1982 based on Article 54 (3) (g) of the Treaty on the
Functioning of the European Union, concerning the division of public limited liability

companies (‘the Sixth Directive’).

The Court of Justice of the European Union revised the case and considered it possible for
creditors to file an actio pauliana claim against the split company. In other words, it was
settled that the actio pauliana claim can be lodged with the purpose of not letting the
activities of the two companies that resulted from the reorganization of the company cause
harm to creditors and taking coercive and protective measures related to the assets transferred

to the newly established company and actio pauliana would not affect the reorganisation of
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the company but would eliminate the insolvency to the creditors and that the creditors are

able to claim to delay the transfer of assets even after the company is reorganised.

3.4.2. Conclusion

I identified around ten European Court decisions related to actio pauliana claims such as C-
115/88, C-339/07, C-337/17, C-722/17, C- 394/18, C- 213/10, C-157/13, C- 256/00, C-
274/16, and C- 133/78 in the database of the Court of Justice of the European Union. Most of
the court decisions refused to accept the claim and decided that the claim does not fall under
international jurisdiction. Therefore, | have selected and compared five specific disputes with
the court decisions that accepted the claims, establishing international jurisdiction, and

refusing to accept the claim, as well as attracted the attention of lawyers and researchers.

Two of the disputes involved family members and people who had family relations, and the
other three cases were related to the claims lodged by the people against the transfer of real
estate and payments from one company to another (bankruptcy, reorganisation, etc.). In other
words, these are the disputes with actio pauliana claims against cross-border actions between
citizens and legal entities of the EU member states (dispute C-394/18 was limited to Italy).

Lawyers and researchers Tuula Linna,!"? Michiel Poesen,'’® Tobias Lutsi,}”* and Nicola De
Lucal”™ have interpreted the court decisions mentioned above differently. For example, in
case C-337/17 (Feniks), Tobias Luci commented that the decision ‘forcibly has assembled

two incompatible geometric shapes’.

| do not analyse the correctness of the court decisions as my analysis seeks to answer only the
following questions: Is there an actio pauliana regulation in European norms, and which
regulation was used by the Court of Justice of the European Union to settle the disputes

related to actio pauliana, at least in the field of jurisdiction, and how were the cases settled?

172 See Linna Tuula, Actio pauliana — ‘Actio europensis’? some cross-border insolvency issues, Journal of
Private International Law 10/1 (2014), p.69-88

173 See Michiel Poesen, The blurred lines of contract: the actio pauliana is a ‘matter relating to a contract’ within
the meaning of the Brussels | Regulation Recast, Article 7(1), Internet-publication, Corporate Finance Lab,
(2018), (September 15, 2020, 17:24), Link to online Resource: https://corporatefinancelab.org/2018/10/09/the -
blurred-lines-of-contract-the-actio-pauliana-is-a-matter-relating-to-a-contract-within-the-meaning-of-the-
brussels-i-regulation-recast-article-71/

174 See Tobias Lutzi, Forcing a Square Peg into a Round Hole — The Actio paulianaactio pauliana and the
Brussels la Regulation, Conflict of Laws.net, Views and News in Private International law, (2018), (18 May
2020, 14:35), Link to online Resource: https://conflictoflaws.net/2018/forcing-a-square-peg-into-a-round-hole-
the-actio-pauliana-and-the-brussels-ia-regulation/
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When | study the disputes, the courts of member states addressed to the Court of Justice of
the European Union to clarify ‘whether the actio pauliana falls under the jurisdiction of an
international regulation (hereinafter referred to as the EU law) in accordance with the
Brussels Convention, whether a claim in regard to the fraudulent transfer could be settled by
the court of a member state, the court decision of a member state can be enforced in another
member state, and how to understand the provisions of the EU law’.}’® For example, the
following articles and provisions of the EU law'’” were explained in the decisions regarding
whether they are related to actio pauliana and how they should be construed:

1. Inthe case C-115/88, Article 16 (1) of the Brussels Convention on jurisdiction and
the enforcement of judgments in civil and commercial matters, September 27,
1968;

2. Inthe case C-339/07, Council Regulation (EC) No. 1346/2000 of 29 May 2000 on
insolvency proceedings and Article (2) (b) of the Council Regulation (EC) No.
44/2001 of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters;

3. In the case C-337/17, Article 7 (1) (a) of the Regulation (EU) No. 1215/2012 of
the European Parliament and of the Council of 12 December 2012 on jurisdiction
and the recognition and enforcement of judgments in civil and commercial
matters;

4. Inthe case C-722/17, Article 24 (1) and (5) of the Regulation (EU) No. 1215/2012
of the European Parliament and of the Council of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters;

In the case C—394/18, the dispute revolves around Articles 12 and 19 of Directive
2007/63/EC of the European Parliament and the Council. The directive, which
amends Council Directives based on the Sixth Council Directive 82/891/EEC of
17 December 1982, is related to the division of public limited liability companies
and is based on Article 54(3)(g) of the Treaty.

The court decisions acknowledged and interpreted the actio pauliana related insolvency

claims in the legal regulation pertaining to the insolvency and reorganisation of the

176 Author’s own: Jantsan Otgongerel, DECISIONS OF THE COURT OF JUSTICE OF THE EUROPEAN
UNION IN ACTIO PAULIANA DISPUTES, European Integration Studies, Volume 18, Number 2 (2022), p.
32.

177 please refer to the reference for the provisions and articles of EU law for each dispute.
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companies. However, the actio pauliana claims between the family members were rejected
and the cases were dismissed.

In European law there is no direct, — substantive — regulation on fraudulent transfers or actio
pauliana related disputes and the sources of European law are mainly used to establish
jurisdiction. In other words, actio pauliana remains uncodified at the EU level. Only in case
of C-394/18, 2020 was it explained that actio pauliana could be used after the reorganisation

or division of the company in the context of EU law and the laws of Italy.

There seems to have been no other way to affect the regulation of this problem, as the
European Union Member States have different regulations for actio pauliana or fraudulent
transfers in their civil laws. Some researchers consider that codifying a common Civil Code
for the European Union is a possibility, however such initiatives have yet to bear fruit. This is
due to the fact that researchers and lawyers of the member states hold different views on this

issue.

Moreover, | conclude that the Court of Justice of the European Union should make flexible
and balanced decisions based on the interests of the parties, weigh the real interests of the

parties, and have a neutral position.

Finally, I would like to emphasize, that the European Court decisions on the disputes between
legal entities in recent years show that European Union regulations have constantly been
modified and amended, also some positive progress has been made, to interpret actio
pauliana related disputes and to determine its jurisdiction. There are still unresolved cases of

fraudulent transfers happening between family members.

It is expected that in the near future the European Court of Justice will not only resolve
disputes between legal bodies but also accept cross-border disputes between citizens and
establish appropriate measurement of the jurisdiction. Moreover, there is a way to settle the

dispute without adopting a new European Civil code or a special regulation.
The reason is the following:

1. Actio pauliana’s regulation has already been included in the existing national legislation of

European Union Member States.

2. Such an action can be decided according to the law of the country where the property is

located, in other word it is subject to the locus rei sitae rule.
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In the end, the principle of the European Court of Justice is general and open-ended.

---000---
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Chapter 4. Protecting Assets To Ensure The Performance Of
Loan Contract Obligations In Some European Member States

4.1. Introduction

Most European Union member states except Ireland and Malta have the civil law system
based on the continental traditions of ancient Roman and Germanic or, as the case may be,

French law. In other words, Ireland and Malta have a common-law!%

system for regulation
the questions under examination while other European Union Member States have a

traditional civil law!® system.

In the following I shall consider the regulation of actio pauliana in the civil law rules of the

following countries: Hungary, the Netherlands and Germany.

4.2. The Civil Law of Hungary

Hungary is an independent, democratic, and constitutional republic in Central Europe. It is a
parliamentary republic with a civil law system. The legal system of Hungary recognises the
general rules and regulations of international law and links its domestic legislation with its

obligations under the international law.

Hungary was one of the socialist Eastern Bloc countries, its Civil Code was codified in 1959,
and it had a socialist legal system. It became a parliamentary republic in 1989 and amended
its Civil Code adopted in 1959.

The new Civil Code of Hungary'®® was adopted in February 2013 and came into force on
March 15, 2014, in order to adapt to the post-socialist era as required to make certain changes
in accordance with the Constitution. As of March 2014, the Civil law of Hungary was
enriched with a new Civil Code. Family Law, Company Law, and the Law on Companies
were newly added to the structure of the 1959 code, resulting in a Civil Code consisting of 5
books and 1592 articles. The new Civil Code was based on the independence and the

responsibility of the individual.

1%Common law — the system of law that emerged in England beginning in the Middle Ages and is based on case
law and precedent rather than codified law. (from The Common law and Civil Law traditions, The Robbins
collection. Educational use only, 2010, p 5, (18 May 2020, 16:35), Link: https://www.law.berkeley.edu/wp-
content/uploads/2017/11/CommonLawCivilLawTraditions.pdf)

¥7Civil law — the system of law that emerged in continental Europe beginning in the Middle Ages and is based
on codified law drawn from national legislation and custom as well as ancient Roman law. (Ibid)

198 https://net.jogtar.hu/jogszabaly?docid=a1300005.tv.
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Actio pauliana is regulated in § 6:120 of the Hungarian Civil Code or Act No. 5 ‘Contracts
aimed at concealing assets’*®® and § 40 of the Bankruptcy Law, or Act No. XLIX (49) from
199120

The Civil Code and the Bankruptcy Law of Hungary set out the grounds against a defendant
for fraudulent transfer of assets (including collateral) and measures to be taken against it.

In his article What Would ‘Praetor Paulus’ Do in the ‘Post-Lehman’ World??%? professor
Jozsef Benke mentioned states in which the legal regulation of individual bankruptcy is not
specified in the Civil Code of Hungary. He raised regulatory lacunae in the Civil Code of
Hungary on the legal regulation of actio pauliana.

In other words, people have found a way of avoiding debt by using new techniques and by
deception, or fraud. The author emphasizes that debtors found a good tactic to avoid paying
their debts with the use of enforcement procedures, based on a court decision or a decision by

199 Section 6:120 [Contracts aimed at concealing assets] of HCC:

(1) A contract that partially or fully concealed assets that would satisfy the claim of a third party shall be
ineffective towards that third party if the acquiring party was acting in bad faith, or had obtained gratuitous
benefit from that contract.

(2) If someone concludes with his relative or with a legal person in which he is a majority shareholder a contract
that is aimed at concealing assets; furthermore, if a legal person concludes such a contract with its member or
executive officer or his relative, bad faith and gratuitousness shall be presumed. Bad faith and gratuitousness
shall also be presumed with regard to contracts concluded between legal persons that are controlled by the same
natural or legal person, even in the absence of a direct or indirect controlling interest.

(3) Upon request from the third party, the acquiring party shall be required to allow satisfaction from the
acquired asset or enforcement against that asset.

(4) If the acquiring party transferred the acquired asset through a contract aimed at concealing assets, or lost it in
bad faith, he shall be liable towards the third party up to the value of the acquired asset.

(5) The rules on contracts aimed at concealing assets shall also apply if the benefit accrues to a person other than
the person making the contractual juridical act. /http://njt.hu/translated/doc/J2013T0005P_20180808 FIN.pdf
200 Section 40 of HBA:

(1) The creditor, and on behalf of the debtor, the liquidator may file for legal action before the court [Subsection
(1) of Section 6] within ninety days from the time of gaining knowledge or within a one-year limitation period
from the date of publication of the notice of liquidation to contest:

a) contracts concluded by the debtor within five years preceding the date when the court received the petition for
opening liquidation proceedings or thereafter, or his other commitments, if intended to conceal the debtor’s
assets or to defraud any one creditor or the creditors, and the other party had or should have had knowledge of
such intent;

b) contracts concluded by the debtor within two years preceding the date when the court received the petition for
opening liquidation proceedings or thereafter, or his other commitments, if intended to transfer the debtor’s
assets without any compensation or to undertake any commitment for the encumbrance of any part of the
debtor’s assets, or if the stipulated consideration constitutes unreasonable and extensive benefits to a third party;
c) contracts concluded by the debtor within ninety days preceding the date when the court received the petition
for opening liquidation proceedings or thereafter, or his other commitments, if intended to give preference and
privileges to any one creditor, such as the amendment of an existing contract to the benefit of a creditor, or to
provide financial collateral to a creditor that does not have any.
/nttp://matraholding.hu/images/userfiles/files/Legislation.pdf
https://net.jogtar.hu/jogszabaly?docid=99100049.tv&fbclid=IwAR22HKWVT1yeuCXKQclPygl3nUkMWO071H
3dLb1DIRmb_6miXpb-nOUEORLE

202 Joszef Benke, Ph.D., What Would ‘Praetor Paulus’ Do in ‘Post-Lehman’ World?, Journal on European
History of Law, 2015/2, p 122-138
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a notary public. It should be noted that the debtors who used these fraudulent methods were
mortgage or real estate debtors. However, the judges of the Court of Appeal of Pecs
identified grounds for the creditors to lodge claims and issued the recommendations which |

analyse in the following.

The recommendation states that the rules of actio pauliana of in the Civil Code of Hungary
(henceforth also as HCC)

‘cannot be applied, if the basis for satisfying a third person’s claim has been deprived
entirely or in part through a judicial enforcement process based on a false debt from
an unlawful contract. If the petitioner can prove that the acquisitioner of the debtor’s
property acted in connection with the judicial execution in bad faith, so if he had or
should have had knowledge about the fact that the official resolution or auction, by
which he acquainted the property, was unlawful, the 8 120 (1) of HCC and the 8§ 62
(1) a) of RER?® is to be applied, and therefore the property of the acquisitioner is to

be deleted from the Real Estate Registration’.2%4
It has successfully achieved its objective of putting an end to illegal and fraudulent activities.

Thereupon, the Personal Bankruptcy Act CV (105) of 2015 was approved. The Act amended
the Bankruptcy Act XLIX (49) of 1991.

Dr. Kornelia Nagy-Koppany noted:2% <The law fills important gaps in the Hungarian legal
system related to debt recovery for private Hungarian residents, and the proper
implementation of the law should create an effective personal bankruptcy system capable of
providing long-term creditor relief while respecting the interests of debtors.”2%

203 RER - The new Act C of 2021 on Real Estate Registration (hereinafter referred to as E-RER) stepping into
force on 1stOctober2024, will fundamentally reform the substantive rules on real estate register in corporated
and expanded in Act V of 2013, the HCC. Source: Réka Pusztahelyi, NEW ACT ON REAL ESTATE
REGISTER IN HUNGARY, WITH SPECIAL REGARD TO THE PUBLIC AUTHENTICITY(FIDES
PUBLICA), Multidiszciplinaris tudomanyok, 13. kétet, 2. sz. (2023), p. 250

204 Jozsef Benke, ‘What Would ‘Praetor Paulus’ Do in ‘Post-Lehman’ World?’, Journal on European History of
Law, 2015, volume 2, p 135.

206 Dr, Kornelia Nagy-Koppany, Lawyer Issue, https://lawyerissue.com/the-hungarian-personal-bankruptcy-act,
Noted: This article was first published in Insolvency Restructuring International, Vol 9 No 2, September 2015,
and is reproduced by kind permission of the International Bar Association, London, UK. © International Bar
Association.

208] think it is necessary to amend the Civil Code in this regard in the future because it can only be used on real
estate and not on other movable properties.
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4.3. The Dutch Civil Law

The Civil Code of the Netherlands was based on Roman-Dutch law before the French
invasion, which transferred the Napoleonic Code to the country as it became a part of the
French Empire on January 1, 1811.

After the French left, the Napoleonic Code remained in effect. The first Dutch Civil Code
(Burgerlijk Wetboek), adopted in 1838, was based on French Civil Code and Roman-Dutch
law. Reforms started in 1947 in connection with the latest development in the legislation in

order to modernise the civil legislation and a new Dutch Civil Code was introduced in 1992.

The Dutch Civil Code is a foundation of the Netherlands’ legal system, protecting individuals
and organisations' rights, freedoms, and obligations. The Dutch Civil Code is structured in
layers, starting with general rules and followed by more specific directions for each area of

civil law in the Netherlands?4,

The current Dutch Civil Code?'® is a modern parliamentary law adopted and came into force
in 1992. The Dutch Civil Code is divided into eight books with more than 3,500 articles and

can be has the following three sections:?®

- the law on natural and legal persons (including family law, the law of succession, and
company law);

- property law (including the law of real property rights, the law of obligations, contract
law, commercial law, and employment law);

- intellectual property law (including the law on patents, copyrights, trademarks, and

trade names).

In the Netherlands, insolvency proceedings are classified into three main types. The first type
is personal insolvency, while the second type is the insolvency of corporate entities. For the

latter, there are two subcategories which are bankruptcies aimed at liquidation and

24Remko Roosjen, Contract Lawyer In The Netherlands, Commercial law, DUTCH CIVIL CODE, 2022,
https://www.maak-law.com/dutch-civil-
code/#:~:text=The%20Dutch%20Civil%20Code%20(in,in%20relation%20t0%200ne%20another (4 February
2024, 14:37)

215 https://wetten.overheid.nl/BWBR0002656/2024-01-01.

218 Internet site of Dutch Civil Law: http://www.dutchcivillaw.com/civilcodegeneral.htm
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continuation. The Dutch Bankruptcy Act dates back to 1893 and has undergone only minor

amendments since then?!8,

Articles 45-48 of the Dutch Civil Code (Property law in general) of Book 3 of the code?!®
and Articles 42-51 of Chapter 2 of the Bankruptcy Act?® (Effects of a Declaration of
Bankruptcy) state the regulation to protect the creditor’s interest which constitute the actio

pauliana.

According to the Dutch Civil Code, if a debtor performs a legal act that he was not obligated
to do but knew or ought to have known that such an act would negatively impact his
creditors, then that act can be cancelled??!. For example, if a debtor transfers his assets to a

third party to avoid paying his debts, such a transfer can be challenged and cancelled??.

Besides, the Dutch Civil Code provides the grounds to lodge a claim if the creditor is
believed to have transferred the property fraudulently and even provides an interpretation of

the terminologies. Such as:

- ‘the debtor transferred its property to others in the absence of a previous contract or
legal obligation;
- the debtor became insolvent or increased its insolvency, giving preference to one of
the creditors;
- the debtor and the recipient of the property should have known that the transfer of
the property would result in loss to the creditor. It would be sufficient ground if the
debtor has not received any payment in return for the transfer of property.’
If a legal person is declared insolvent and has attempted to move their assets to avoid the
official receiver's recourse before the declaration, the official receiver has the right to invoke
annulment under the Dutch Bankruptcy Act??®. The Bankruptcy Act provides detailed

28Baker &  McKenzie, Claude  Debussylaan, = Amsterdam, The  Netherlands,  chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://restructuring.bakermckenzie.com/wp-
content/uploads/sites/23/2016/10/Guide-The-Netherlands.pdf (4 February 2024, 14:43)

29Dytch  Civil Code, Book 3 Property law in general, (5 May 2020, 12:36),
http://www.dutchcivillaw.com/civilcodebook022.htm.

220pytch Bankruptcy Act, Chapter 2: Effects of a Declaration of Bankruptcy, (5 May 2020, 12:40),
http://www.dutchcivillaw.com/bankruptcyact.htm.

221 Article 3:45 DCC, 1992

222Jan Willem de Groot, How are creditors protected under the laws of the Netherlands?, Dutch Law Institute,
2023, https://dutch-law.com/actio-pauliana-dutch-
law.html#:~:text=Under%20Dutch%20law%2C%20the%20actio,where%20the%20debtor%20is%20insolvent.
(4 February 2024, 15:16)

223 | bid
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measures to be taken in case of fraudulent transfer of assets by an insolvent individual or
legal entity, similar to the Dutch Civil Code.
Moreover, there is a legal codification that a claim against a third party or defendant may be

filed in court to repeal the legal acts that have been fraudulently or unilaterally issued.

4.4. The Civil Law of Germany

The Civil Code of the Federal Republic of Germany, known as the Blrgerliches Gesetzbuch
(BGB), is a foundational piece of legislation that governs civil law in Germany. Its history is

rich and complex, reflecting Germany's legal and social evolution.

Before the BGB, German-speaking territories had various regional laws and codes. The most
influential of these were the Allgemeines Landrecht fur die PreuRischen Staaten (ALR) of
1794 and the Code Napoleon (Napoleonic Code) in areas under French influence. The push
towards a unified legal code began in the early 19th century, inspired by the success of the
Napoleonic Code in France. Reformers in the German territories sought to create a

comprehensive and cohesive civil code.

The movement towards a unified civil code gained momentum during the German Empire era
(1871-1918). The process of drafting the BGB began in the late 19th century under the
influence of the German Empire's legal reformers. The BGB was enacted on August 18,
1896, and came into effect on January 1, 1900. Its creation marked a significant milestone in
German legal history, aiming to replace the diverse regional laws with a single, coherent civil

code applicable throughout the German Empire.

The BGB has undergone several reforms, amendments, and changes over the years, reflecting

various historical and social contexts:

1. Weimar Republic and Nazi Era: Amendments were made to the BGB during the Weimar
Republic (1919-1933) and the Nazi era (1933-1945) to align with the political and social

changes of the time.

2. Post-War Reforms: Significant changes were made to the BGB after World War 11,
aligning German law with democratic and human rights principles under Allied occupation.

Family law and property rights underwent notable changes.
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3. Recent Reforms: The BGB has been revised to adapt to modern social and economic
practices. Reforms include consumer protection, family law amendments, and changes to

property laws.

4. European Influence: The BGB has influenced European Union regulations and directives,

resulting in changes to ensure compliance with EU law.?%

Thus, the Civil Code of the Federal Republic of Germany has incorporated significant social,
political, and economic changes for more than 100 years. Additionally, the BGB has been a
model for numerous other legal systems and has had an impact on the development of civil

law in other countries.
The BGB is divided of 5 books, and has 2385 sections?2®:

1. General Part: Covers general principles and concepts applicable to all areas of civil

law.
2. Obligations: Deals with contractual relationships and obligations.
3. Property: Addresses property rights and related issues.
4. Family Law: Covers matters related to family relationships, marriage, and divorce.
4. Inheritance Law: Governs issues related to inheritance and wills.

The Civil Code of Germany did not codify actio pauliana for the actions to be taken in the
event of a debtor fraudulently transferred the pledged property. The Act on Avoiding Legal
Actions of a debtor outside of bankruptcy proceedings or Anfechtungsgesetz (hereinafter
referred to as AnfG) was adopted by the Bundestag on October 5, 1994. It is considered as a
civil act by German courts and arbitral tribunals. In other words, the above law applies to

civil law relationships as well.

ANfG is the law that allows creditors to lodge a claim against a defendant who had adversely
affected them. In particular, the law is enforced in the event that the obligor fraudulently

transferred his/her property to others in non-bankruptcy.

224Reinhard Zimmermann, “The German Civil Code and the Development of Private Law in Germany”, (2006)
Oxford U Comparative L Forum 1 atouclflaw.ox.ac.uk, after note 7, (8 August 2024, 20:53),
https://ouclf.law.ox.ac.uk/the-german-civil-code-and-the-development-of-private-law-in-germany/

25Federal Ministry ~ of  Justice, (8  August 2024,  20:31), https://www.gesetze-im-
internet.de/img/lay/BfJ_2021 WebSVG_en_en.svg
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This law is incorporated by reference from the Insolvency Act of Germany. In other words,
some provisions of the Insolvency Act of Germany are provided to be applied in this law. In
addition, in parallel with the claim made on the grounds of fraudulent transfer of the
collateral assets of the creditor, the debtor’s heirs, joint shareholders, and loan guarantors
have the right to make a claim for the assets remaining after payment from the collateral
properties. In this case, the creditor’s claim must be met. In addition, a joint shareholder was
legislated to have the right to participate in the same dispute as to the above-mentioned
creditor in accordance with subparagraph 5, paragraph 1, Article 39 of the Insolvency Act, if

he wants to return the loan to replace his properties.

Avrticles 130-146 of the Chapter referring to the Contest of Debtor’s Transfers in Insolvency
Proceedings®?’ of the Insolvency Act include the measures to be taken in case of actio

pauliana in the event of a defendant’s fraudulent transfer of property.

The Insolvency Act regulates the legal status of bankruptcy of individuals, legal persons.
Amendments were made in 2017 to the article ‘Fraudulent transfer of property’. These

include:

- the period for repealing or reviewing the transactions made before the date of filing
an insolvency application was changed from 10 years to 4 years and brought up to the
international standards,

- the administrator is obliged to prove that the defendant knew that the person who
took the property would cause damage to the creditor,

- the creditor is able to claim interest.

4.5. Conclusion

The study of the legal framework and experience of the European Union focused on the
introduction of the actio pauliana claim, one of the legal mechanisms to protect the collateral
to ensure the fulfilment of the loan contract, to the Civil Code of Mongolia and improve its

importance and the civil law.

Therefore, it is required to study the Civil Code of Europe and legislations of the European
Union and its member states through historical approaches and comparative methods.

227 Bundesministerium der Justiz und fur Verbraucherschutz, (10 May 2020, 13:00), https://www.bmjv.de/
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Thus, | have selected and compared the civil laws of Hungary, the Netherlands, and Germany

from the EU member states for the following reasons:

Hungary, like Mongolia, was a socialist country and made reforms in accordance with
international civil law. The Netherlands complied with the civil law of France during the
Napoleonic era and based on the civil law of France and Roman—Dutch law. Germany was
divided into two systems (socialist and capitalist) and merged in 1990. Based on the civil law
system of 1896, the Civil Code of Germany was defined as more organised, precisely

formulated in its language, and better applicable than French law.?*°

Each country creates the roots of its own history and political and social development. The
legal framework is diverse because it has developed over the centuries from the independent
traditions of each country. The Dutch civil law does not require a court hearing, but it does
state that a claim can be brought to court in case of a dispute with a third party or debtor. In
Germany, the actio pauliana is regulated and enforced by a special law.

The legal terminology of a country has a different meaning because it has an independent
legal system with its own position and its own special significance. However, there are basic
principles, which are valued by people, in every legal system. For example, everyone wants
to own something, regardless of their culture, religion, or race. There is a common belief in
all civilizations that people should keep their promises and recover the effects of their bad
behaviour by compensation. All of this must be regulated by an equal, reliable, fair, and
specific system.

The actio pauliana measures aimed at protecting creditors’ properties, which emerged from
the Roman law, have retained their basic form in modern law and remain one of the key
regulations in the civil law of EU member states. On the contrary, the actio pauliana
mechanism will have need improving, as some debtors evolve ever more elaborate methods

to defraud their creditors.232

230 Mongolia had a socialist legal system. Since the collapse of the socialist system in the 1990s and the
transition of many countries to market relations, a foundation of the political and economic systems of Mongolia
was laid to change the socialist legal system. The modern Civil Code of Mongolia, adopted in 1994, is said to
have been copied from the Civil Code of Germany.

232 Rafal Szczepaniak & Marcin Krzymuski, ‘Polish, German And French Examples of the Application of Actio
paulianaactio pauliana to Tax Obligations, Reflections on the Sense of the Division into Public And Private
Law,” Perspectives of Law and Public Administration, Societatea de Stiinte Juridice si Administrative, Society
of Juridical and Administrative Sciences, vol. 8(1), 2019, pages 5-23. May, which are the work of Polish and
German researchers, show that in modern time, the regulation of Actio paulianaactio pauliana can be applied
not only to civil law but also to tax law or public law. However, | did not pay attention to tax law, as my study is
done within the framework of the Civil Code of Mongolia.
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According to Dr. Jozsef Benke, a professor at the University of Pecs in Hungary, the actio
pauliana applies to a civil case and should only be settled by the civil court procedure in
accordance with civil law. Mongolia should also include in its civil law the regulations to
protect the interest of creditors and to take measures against the fraudulent transfer of
collateral. The adoption of the AnfG by Germany could prove a good model for further

codification in Mongolia.

---000---
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Chapter 5. Protecting Assets to Ensure the Performance of Loan
Contract Obligations in Some Asian Countries

5.1. Introduction

In the following the Civil Codes of China, Vietnam, and Japan will be compared as
representative models adopted in Asian countries regarding the regulation of actio pauliana.
The civil law regulations of these countries are based on the Civil Code or the Roman—

Germanic structure of civil legislation, which are all similar to that in force in Mongolia.

For example, Japan has adopted its civil law regulations based on the design of the
continental European system, particularly, the German model. The codifiers of the Japanese
Civil Code in 1898 have studied a variety of other legal structures such as the French, and the
Swiss codes, and considered all of them, in relation to the regulatory problem they faced.
Finally, their choice fell to the German Civil Code, which was almost finalized during the

Japanese codification.

In 1949, the People’s Republic of China was established. Up until 2020, this state has not had
a Civil Code. The Civil Code of the People’s Republic of China?** was adopted by the
Standing Comittee of the National People’s Congress of China on the occasion of the 13th
National Congress, dated on May 28, 2020. The norm, based on the continental European

model has been in force since January 01, 2021.

Due to moving to the free market economy in Vietnam, Vietnamese Civil Code, based on the
theories of communist law and the French Civil Code, but implementing a political and social
programme specific to socialist planned economies, originally drafted in 1981, was subjected
to a major reform regarding its structure and content. From January 1, 2017, a new Civil

Code has followed, and a new Bankruptcy Law is in force since January 1, 2015.

Mongolia is extending trade and economic relations with other Asian countries, enhancing

the significance of these Civil Codes in relation with states, legal persons and citizens alike.

Therefore, it should be noted that there is a requirement to study Civil Codes and specifically
the regulation of the loan contract in neighbouring China, and other Asian states with
developed civil law systems such as Japan, and socialist Vietnam, where civil law norms

have reached a high degree of complexity.

234
https://english.www.gov.cn/archive/lawsregulations/202012/31/content_ WS5fedad98c6d0f72576943005.html.
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5.2. Property Protection for the Function of Enforcement of a Loan
Contract Within the Civil Code of the People’s Republic of China
(PRC)

5.2.1. Civil Law in the PRC.

China is an ancient civilization, and state.?*® The first unified country for the Chinese nation
originated in 221 BC, it strengthened during the Jin dynasty since a legendary Xia dynasty.
Due to historical pressures the Chinese Empire ceased to exist during the Manchu Chin
dynasty in 1911, after having been transformed by numerous dynasties of proficient rulers,
monarchical reign was rejected, and a republican form of government was instituted January
1, 1912. The Chinese Civil War ended with the establishment of the current people’s republic
in 1949. Today, the country has a nominally communist regime, a nominally socialist
economy, which however is strongly oriented to the free market, and is regulated, in civil law
according to western capitalist concepts, including, importantly, in the field of contract law.

Historically, it should be emphasized that very early on there has developed a movement for
creating legal structures in China for regulating civil law: Amendments at the end of the Jin
Dynasty were followed by implementation of Western models at the beginning of the 20th
century, and the initiation of a law reform. With the contribution of Sun Yat Sen, the
president of the Republic China, western legal systems, concepts, and terms entered the legal
development of China. Furthermore, processing works for the contemporary diversified law
were developed, based on the European example after the People’s Republic of China was
proclaimed in 1949. As a consequence, the Chinese civil law has approached Western

regulations and is now related to the Western legal family of continental law.

Moreover, since the founding of the People's Republic of China in 1949, Chinese legal
science is considered to have developed significantly under the influence of the Soviet Union.
Scholars have noted that the 1954 Constitution of the People's Republic of China is
structurally similar to the 1936 Constitution of the Soviet Union, and even the system of state

power included in the Constitution is the same?®’.

Since 1979, socialist doctrine still under the influence of the Soviet Union was redeveloped
as ‘the China idiosyncratic socialism’ — s development extending Deng Xiaoping’s policy for

politics and economy adding the free-market economy, and this new development has been

2%5 Ch. Batzorig, ‘BHXAV-bin xyHuil spxuiiH Tenes Gaiinan’ [The human rights situation in the People's
Republic of China], 2009, p 522, (19 December 2021, 23:43), https://nli.gov.mn/?p=1968.
237 | bid.
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brought to China. Also, China initialized an open-trade policy through joining the World
Trade Organisation in 2001, consisting of a convenient environment for entering into a trade
relationship with other countries, and thus has begun an age of development for constituting

commerce-related laws.

From 1949, when the PRC was established to 2020, there haven’t been any Civil Codes, in
force, while the ‘Civil Code of PRC.” was approved by the Standing Committee of the
National People’s Congress of China on the occasion of the 13th National Congress on May
28, 2020, it has been in force since January 01, 2021.

The actions which led to the adoption of the Civil Code have developed as follows: Although,
the government, during that period began works for the Civil Code after having approved the
first constitution of the PRC in 1954, the progress on the Civil Code project was postponed 4
times due to political reasons such as the Anti-Western Movement and the Cultural

Revolution.

The first and second drafts in 1954, then in 1962 were not written into law due to political
reasons. Some argued that the third draft in 1979 (after a reform and the opening up policy’s

start) hasn’t presented the required consistency to constitute Civil Code in the PRC.

At the beginning of the 1980s, several branch laws for regulating the civil law relationships in
the PRC were approved. Particularly civil law branch laws such as the Marriage Act in 1980,
the Contract on Economy Act in 1981, the Inheritance Act in 1985, the General Rules for
Civil Law in 1986. These General Rules for the Civil Law included the institution of the
Dispute Rule for the International Private Law, the Technical Agreement Act in 1987, the
Adoption Act in 1991, the Act for Ensuring Function Implementation (guarantee) in 1995, all
of the contract law — branch laws in 1999, and the ‘Act on Contracts’, respectively.

In 2001, the Standing Committee of the National People’s Congress of China published a
new draft for the Civil Code of the PRC, constituted of 9 segments (books). This project has
been heavily disputed, even, the codification was postponed after the Civil Code Regulation
Law was approved independently in a certain area, and issues were resolved at the re-

discussion.

At the beginning of the 20th century, the branch laws were approved as follows: the
Ownership Act for regulating ownership (ownership and limited ownership rights) and a right

to have ensured the function of ‘implementation’ (that is enforcement of mortgage and bond)
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in 2007, the Indemnification Act for compensating loss or damage in 2009, and the Act on
Civil Relations with Foreign Persons for including in the international private law on disputes
before the judiciary in 2010. Also, The General rules of civil law of the PRC, originally
written in 1986, was redrawn on March 15, 2017.

Therefore, a general rule named the general article for the Civil Code, PRC was approved,
and PRC which was to become a fundament of the Civil Code.

The Chinese legislators highlighted®® that the Civil Code®® is the first code of China,
approved in 2020 named ‘code’ for the first time as approval resulted in unifying branches of
laws for the previously approved civil law regulation ‘It is to strengthen determining the
people’s rights protection and to be perfected the China Socialist Law Structure’.?*% Also,
they emphasized that ‘This coding is not related to the civil new law processing, on the
contrary, it is a stable maintenance to systematically mention current civil codes, alter in the

accordance with a new circumstance, and to be perfected for’.24

The Civil Code of PRC is constituted of 7 books (a general article, then regulations for
ownership, contract, rights of natural persons in private law, marriage and family, succession,

liability of for damage), and has 1260 articles.?*?

1. General Part: It is based on the general rule for civil law in the PRC. The General Article is
constituted of 10 chapters, they include the general principles for civil law, the legal status of
subjects of private law, categorize the legal person, their legal status, civil rights, negotiation,

representation, civil liability, period of limitation, and calculation of limitations.

2. Part on Rights in Rem: This newly amended book is based on the previous Act on
Ownership of the PRC and on the Act of ensuring Function Implementation (enforcement of
guarantees). This chapter mentions general rules for real properties ownership (emergence of
ownership, alteration, transfer, termination, and protection), also, ownership of movable and
immovable, limited ownership (land utilization ownership and easement), warranty rights

(mortgage and bond), and regulations of pledging and ownership have included in.

238 THE STATE COUNCIL THE PEOPLE’S REPUBLIC OF CHINA, English.Gov.CN, (December 29, 2021,
23:56), http://english.www.gov.cn/news/topnews/202005/28/content_WS5ecf6850c6d0b3f0e9498dca.html

239 rhig N RILAIE R (Civil  code  of  PRC), (29  December 2021,  23:58),
http://www.npc.gov.cn/npc/c30834/202006/75ba6483b8344591abd07917e1d25cc8.shtml

20THE STATE COUNCIL THE PEOPLE’S REPUBLIC OF CHINA (30 January 2024, 12:11A),
https://english.www.gov.cn/news/pressbriefings/202008/03/content_WS5f27b9¢8c6d029¢1¢263720a.html
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22 CN  legal, Bmor o 3akoHojatensctee KHP, (30  December 2021,  00:06),
https://cnlegal.ru/civil_law/china_civil_code_2020/
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In the Civil Code recognizes three kinds of ownership (state, cooperative, and private). For
state ownership, underground wealth, water sources, a sovereign territory of the ocean, the
land where urban areas are located, local areas, radiofrequency spectrums, military
installations, also, cultural valuables related to a category of the state-owned public property,
and infrastructure facilities. For the cooperative properties (entities’ properties of
agriculturists), land sources (farmland, forest, and pastures), buildings and facilities,
education organisation, and movable and immovable objects. For the private properties, there
are included buildings and facilities except for real properties, as they shall be in the state and
cooperative owned property, apartment buildings, legal income, means of production, and

other immovable or movable.

3. Part on Contracts: This book was based on the Act on Contracts of the PRC and Act for
ensuring Function Implementation (enforcement of guarantees). This book was constituted of
the general part of the contract law (contract establishment, validity, performance, expected
rights under the agreement, enforcement — called ‘function implementation’ or ‘validation’ —,
alteration, transfer, rights, termination, agreement liability), and specific parts as well as
included in some new clauses. In particular, in the events of supersede the obligor by another
obligor, the litigant refuses to implement its right for a claim or refuses a right, or being
negligent while implementing the right to demand due to superseding act of obligor, or to call
the obligor’s negotiation of and oppose in the event of cause a damage to the obligor’s right
to claim, or it has stated a rejection for the right to litigate against or transfer act of an asset or
capital free of any charge. Moreover, the law has stated and defined further 4 types of new
contract such us the Contract on Guarantee (Clause 13), Factoring Contract (Clause 16),
Contract on the Use (Clause 24) and the Cooperation Contract (Clause 27).

4. Part on Personality Rights: Several norms of private (non-capital) law from the general
rule for civil law in 1986 and related laws have been transferred here. The most specific
characteristic of this chapter is regulating the moral rights of an individuals and it is specific
by regulation which was not specified and stated in the previous effective law, and it has been
formed on the basis of the most part of General provisions of Civil legislation of 1986 and

also include some regulations which were collected from judicial interpretation.

5. Part on Marriage and Family: Norms under the Law of Marriage and Adoption Law of
PRC were unified. This book is constituted of 5 segments as general articles, marriage,

family relation, marriage annulment, and adoption, and the first four of them were constituted
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of norms under ‘Marriage Law’ and the last consisted of norms of ‘Adoption Law’,

respectively.

6. Part on Inheritance: This book is based on the Inheritance Law of the PRC. This book is
constituted of four segments named general article, legal succession, success in terms of

testament, rejection of testament, and accepting a succession.

7. Part on Tort Liability: This book is based on the Law of Duty of Indemnification. The
chapter, included norms on how to compensate for damage, and is constituted of 10 parts, and
there were inclusive in the general rule of goods defect, traffic accident, the non-quality —
hospital services, environment, animals, buildings and facilities, specific object pollution, and
the general rule of duty of eliminating a damage due to workings, caused hazard or

threatening to others.

China has been a history of short term — bankruptcy law, relatively. In the final years of the
Manchu Chin Dynasty when vanished in 1911 and/or in 1906, the Bankruptcy Law of PRC
was firstly worked in. Recently, the Bankruptcy Laws were constituted in 1915 and 1935
during PRC. Hence, in 1949 during the period of established PRC, it was terminated. Since
1949, the bankruptcy cases haven’t been occurred for over 30 years and as a consequence of
requiring a new law structure since Deng Xiaoping’s policy implementation, firstly, in 1986,
the ‘Law of Bankruptcy for the state-owned entities’ was approved. Bankruptcy or
insolvency of private entities and entrepreneurs incorporated by foreign investment were still
regulated by the related law, respectively. The current following Law of the entity bankruptcy
was approved by the 23rd forum, Standing Committee of the National People’s Congress of
China for the 10 times dated on August 27, 2006, and it has followed dated on June 01, 2007.
The China legislators argue that as to the law, this law is ‘completely done’ much more than
others because the law has been constituted with 136 articles and there additionally

mentioned in almost over 100 articles since the 1986 year — law.?*4

5.2.2. Legal Regulation by Actio Pauliana Within Civil Laws in the PRC.

The Article 538 of the Civil Code of PRC states that “Where a debtor gratuitously disposes of
his proprietary rights and interests by waiving his claims, waiving the security for his claims,

or transferring his property without consideration, and the like, or maliciously extends the

244 Richard C.Pedone, Henry H. Liu, The Evolution of Chinese Bankruptcy Law: Challenges of a Growing
Practice Area, Nixon Peabody LLP, DLA Piper LLP (U.S.), ASPATORE, 2009, p.1, (13 August 2021, 19:11)
file:///C:/Users/acer/Downloads/China_Bankruptcy Law_Pedone.pdf
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period of performance of his due claim, and hence, the enforcement of the creditor’s claim is
adversely affected, the creditor may request the people’s court to revoke the debtor’s act.?*”
The Article 78 (2), Law of the Enterprise Insolvency in PRC states ‘where the debtor
indulges in fraud or maliciously decreases his property, or commits any other act which is
obviously disadvantageous to his creditors;?4®’.

Besides, the Article 4, clause 31 of the Law on Bankruptcy states that in the event If debtor
acts one year earlier before the liquidation notice as following: (1)transferring the property
with free of charge; (2) trading at an obviously unreasonable price; (3) providing property
guaranty to unsecured debts; (4) paying off debts not due; or (5) abandoning claims etc.
transfer of the property has been done according to the any of the previous acts it can be
postponed on the basis of a claim/ request at the court.?*°

An individual or physical person is not subject to The Law of the Enterprise Insolvency in
PRC, and it is only subject to legal entity.

The researcher Jacques Henri Herbots stated “Newly adopted Civil Code of the PRC has
improved the Article 74 (Actio pauliana) on the previous Civil Code that annuls debtor’s
fraudulent transaction of property.2*

Actio Pauliana regulation in the Civil Code of the PRC directly states its point as same as in

the other two Asian countries comparative research.

5.3. Property Protection the Loan Contract Enforcement Within the
Civil Code in the Socialist Republic of Vietnam

5.3.1. Civil Law in Vietnam

In the Modern Age the structure of civil law in Vietnam has been based on the western
tradition due to the French colonization from 1887 to 1945.2%* The French colonizers
approved respectively the three Civil Codes in the three regions of Vietnam such as the Civil
Code in the Cochin-China (south) in 1883, the Civil Code for the Vietnam Judiciaries within
Tonkin (north) in 1883, and the the Central Vietnam Civil Code within Annam Set in 1936.

XCivil Code of PRC: chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/https://regional.chinadaily.com.cn/pdf/CivilCodeofthePeople'sR

epublicofChina.pdf (29 January 2024, 11:25PM)
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250 Jacques Henri Herbots, The Chinese new Civil Code and the law of contract, China-EU Law Journal (2021)
7:39-49, https://doi.org/10.1007/s12689-021-00090-6 (29 January 2024, 23:56)

254 Bui Ngoc Son, The Law of China and Vietnam in Comparative Law, Fordham International Law Journal, Volume
41, Issue 1, Article 4, 2017, p150.
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After the French colonization, when independence was declared in 1945, the Democratic
Republic of Vietnam was established, and the first constitution in was adopted in 1946.2%°
Later, regarding the laws in force since 1945, after Vietnam had been separated into two parts
with different political regimes from 1954 to 1975%°° some remained still valid in the norther
half, while the South-Vietnamese regime, supported by the United States of America had
implemented martial law. Between 1975-1985, national unification was achieved, and the
united country, under one political regime was created, ruled based on the principles of state
socialism. The northern and the southern part of Vietnam were merged into the Socialist
Republic of Vietnam on July 02, 1976. In 1976, a new Constitution of the Socialist Republic

of Vietnam was approved.

Some scholars emphasized that the current legal structure of Vietnam has been constituted
since transitioning to the ‘Doi Moi’ (reform) policy, beginning in 1986. This policy is

described by the following elements.?>’

1. The intention to create a market economy.

2. The acknowledging of a simultaneously extant branches of the economy and the varied
ownership such as state ownership, private ownership, and cooperative ownership, while all
of the economical branches and their ownership variety are to be treated equally to each other
according to the related laws, and enabled to equally ensure business potential.

3. The land is still state-owned, the land user has a right to constantly utilize it for the long
term, transfer the land utilization right to others, inherit, and pledge, etc.

4. Specifically a focus on foreign investments in Vietnam and the extension of the
international economic relations are sought.

5. Respect for democracy, media freedom, and public opinions.

6. Maintaining the national or religious solidarity and ensuring freedom of religion.

7. To secure the social justice and to look after poor communities, moral and ethical

minorities, people with various disability and victims of war etc,

2% pham Diem, State and Law Research Institute, The 1946 Constitution of Vietnam, History and Law, Vietnam
Law and Legal Forum, 2011, (31 January 2022, 14:50), https://viethamlawmagazine.vn/the-1946-constitution-
of-vietnam-4443.html

256 University of Central Arkansas, (31 January 2022, 14:50), https://uca.edu/politicalscience/home/research-
projects/dadm-project/asiapacific-region/south-vietnam-1954-1975/

%7 Dao Tri Uc, Vietnam: Basic Information for Legal Research — A Case Study of Vietnam,
BAZEZIRE#E (O tO) 727 BFAEF / Institute of Developing Economies, Japan External
Trade Organization (IDE-JETRO) http://www.ide.go.jp, Doing Legal Research in Asian Countries China, India,
Malaysia, Philippines, Thailand, Vietnam, volume 23, 2003, p198.
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The Constitution currently in force, dates from 1992 and has acknowledged these important
idiosyncrasies of contemporary Vietnamese society. According to the 1992 Constitution, a
new legal structure for regulating social relations — with a variety of branches — has been
constituted and consists of a related legal environment for developing society.

The Civil Code?®® was approved by the 13th National Assembly of the Socialist Republic of
Vietnam on November 24, 2015. It has 6 Chapters and 689 Articles and came into force on
January 1, 2017.

The Bankruptcy Law was approved during the 7th session of the 13th National Assembly of
the Socialist Republic of Vietnam on June 19, 2014, and it came into force on January 1,
2015. The Bankruptcy Act?®! is constituted of 14 sections and 133 articles and is used for

legal entities, and cooperatives only; it does not regulate individual bankruptcy.

5.3.2. Legal Regulation of Actio Pauliana Within Civil Code of Vietham

There is the regulation of Actio pauliana adopted in the Article 124 of Civil Code of Vietnam
and Avrticle 59 of the Law on Bankruptcy.

Whereas in the Civil Code of Vietnam:

‘1. If the parties falsely enter into a civil transaction for the purpose of concealing another
transaction, the false transaction shall be invalid and the concealed transaction remains valid,
unless it is also invalid under the provisions of this Code or relevant laws.

2. If the parties enter into a civil transaction falsely for the purpose of evading responsibilities
to a third person, such transaction shall be invalid.?®? that interpersonals’ whereas it states
immediate annulation of interpersonals’ fraudulent transfer.

As stated, according to the Article 16.4 (b) of the Law on Bankruptcy ‘in the event the
litigant sold or transferred the property of the entity or cooperation, the Judge has the right to
demand a compensation from the litigant’2®3, Moreover, according to the Article 59 (1) of the
Law on Bankruptcy, an insolvent litigant’s fraudulent transaction of the property shall be
annulled as the following?®*:

‘(a) The transaction is related to asset assignment which is not at market price;

260 Civil code of the Socialist Republic of Vietnam, The Law No. 91/2015/QH13, 2015, (1 January 2022,
21:48), https://vietanlaw.com/the-law-n0-91-2015-qh13/

261 |_aw on Bankruptcy of the Socialist Republic of Vietnam, The Law No. 51-2014-QH11, 2014, (1 January
2022, 22:05), https://www.economica.vn/Portals/0/Documents/51-2014%20Law%200n%20Bankruptcy.pdf
262Civil code of the Socialist Republic of Vietnam, 2015, p.138.

263 |_aw on Bankruptcy of the Socialist Republic of Vietnam, 2014, Ibid p.8

264 |hid p.28
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(b) Conversion of an unsecured debt into a debt secured or partly secured by the
assets of the enterprise or cooperative;

(c) Payment or setoff which benefits a creditor in respect of a debt that has not yet
become due or with a sum that is larger than a debt which has become due;

(d) Donation of the assets;

(dd) The transaction is outside the purpose of the business operations of the enterprise
or cooperative;

(e) Other transactions for the purpose of disposing of the assets of the enterprise or
co-operative.’

In addition, the negotiations in the Articles 59(2) and 59(1) of the Law also states that the
transaction referred to in paragraph must be declared invalid within eighteen (18) months
prior to the decision to initiate bankruptcy proceedings?®®.

Article 59.3 of the Law on Bankruptcy regulates the annulation processing of property
transaction made to the following bodies on the basis of the above mentioned 2 articles and
defines who is the litigant individual:

(a) With regard to a subsidiary company: the parent company, a manager of the parent
company or any person who has the power to appoint such managers.

(b) With regard to a parent company: any subsidiary company; with regard to a
cooperative: any enterprise established by the cooperative

(c) Persons or a group of persons capable of controlling the decision making of and
operations of an enterprise or cooperative via its management bodies;

(d) With regard to an enterprise or cooperative: a manager of the enterprise or
cooperative;

(dd) The spouse, parent or foster parent, child, adopted child, or sibling of a manager
of an enterprise or cooperative, or of a member or shareholder who holds the controlling
capital contribution or shares;

(e) Any individual authorised to represent those described in sub-clauses (a), (b), (c),
(d) and (dd), of this clause;

(9) Any enterprise in which any of the persons described in sub-clauses (a), (b), (c),
(d), (dd), (e) and (h) of this clause hold interests to the extent that they control the decision-
making process of the management bodies of the enterprise;

265 |bid p.28
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(h) Any group of persons who agree to orchestrate together in order to take over a
proportion of capital contribution, shares, or interests in the company or in order to control

the decision- making process thereof?°®.

The Vietnamese Bankruptcy Law is only subject to Legal entity, and some of the Articles are
the same as the Law on Dutch Bankruptcy. However, the Civil Code of Vietnam, similar to
the French Civil Code, allows for annulment of fraudulent transfers made by individuals and

legal entities.

5.4. Property Protection for the Loan Contract Enforcement Within
the Civil Code of Japan

5.4.1. Civil Law of Japan

The Civil Code of Japan is one of the oldest specialised civil laws in the world. When the
Meiji restauration took place in Japan in 1868, old systems of policy, society and economy
were demolished with the goal of overthrowing the old political, social, and economic
mechanisms and the intention of creating a modernised nation to catch up with other leading
countries. As a result of this process of building a new society, the Japanese economy also
grew rapidly, and legal reforms were required to meet the needs of the new free market

system.

The first draft of the Japanese Civil Code was written by the French lawyer Boissonade de
Fontarabi®* and followed the basic principles of French civil law. However, a Research
Commission was set up shortly before the law went into effect. Instead of revising the
draft,?’® the Commission remodelled it based on the first draft of the German Civil Code, and
the draft developed by Boissonade was not implemented. The authors of this modern science-

based law are Nobushige Hozumi,?’” a law professor at the Imperial University of Tokyo,

266 | bid p29.

274 Dr. Lonholm, Ludwig, ‘The Civil Code of Japan’ (1898). Civil Codes (1800-1923), Kokubunsha, Tokyo,
1898, p. i (February 1, 2024, 3:57AM), https://core.ac.uk/download/pdf/146885178.pdf (February 1, 2024,
3:57TAM)

275 Dr. Lonholm, Ludwig, ‘The Civil Code of Japan’ (1898). Civil Codes (1800-1923), Kokubunsha, Tokyo,
1898, p. ii, (June 16, 2022, 20:38), Source: Florida International University College of Law eCollection,
https://ecollections.law.fiu.edu

21" Hozumi Nobushige (F8%& P&, 1855 - 1926) was a Japanese statesman and jurist of the Meiji period.
Hozumi was born in Uwajima Domain, lyo Province (present-day Ehime Prefecture) as the second son to a
family of kokugaku scholars. He graduated from the Kaisei Gakko, (the forerunner to Tokyo Imperial
University), and studied overseas from 1876-1881. He first traveled to Great Britain, where he attended the
University of London and obtained a license as a barrister. He then traveled to Germany, where he attended the
Humboldt University of Berlin. On his return to Japan, he accepted a post as a professor of German law and of
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Masaaki Tomii?’® and Ume Kenjir5.2%° Their Japanese Civil Code (Minpo, Ej%) was enacted

in 1896 (amended after World War I1), and remains in force in present-day Japan.?®2

During the drafting of the Civil Code, there was considerable disagreement among the
branches of the Japanese legal and commercial community as to the extent to which Japanese
customs should be incorporated. In addition, there was controversy over which legal system
(French or English) should be the basis for its development. The controversy stemmed from a
rather bizarre position in Japan’s law schools and the judiciary. After the Meiji Restauration,
law schools which taught both English and French law were established. Due to the chaotic
organisation of the training, some judges worked under French law and others under English

law 283

comparative law at Tokyo Imperial University. Together with a group of fellow lawyers, he was a founder of the
English Law School, the forerunner of Chuo University, in 1885. In 1888, he was awarded the first doctorate of
law in Japan (;ZZE1E ). Together with Ume Kenjird and Tomii Masaaki, he was requested to draft Japan’s
Civil Code in 1898. One of his most accomplished students was Kijard Shidehara who passed the examination
to enter the diplomatic service in 1896, and was Foreign Minister in the 1920s and Prime Minister after World
War Il. Hozumi was appointed to the House of Peers in 1890, and the Privy Council in 1916. He was ennobled
with the title of danshaku (baron) in 1915 under the kazoku peerage system. Cource: People pill, (16 June 2022,
20:50), https://peoplepill.com/people/nobushige-hozumi

2% Masaaki Tomii (EH BE, 1858-1935) entered Tokyo Gaikokugo Gakko (Tokyo School of Foreign
Languages) in 1874 and went to study privately in France in 1877 and obtained the title of Doctor of
Jurisprudence in 1883. He returned to Japan the same year and assumed the post of professor at the University
of Tokyo in 1885. He argued for the postponement of the enactment of the Civil code and addressed its reform
as the chief member of the Research Commission on the Civil Code. He was selected as a member of the House
of Peers by Imperial command in 1891. Subsequently, he became the first president of Kyoto Hosei School
(later Ritsumeikan University) in 1900 and served also as the president of the Wafutsu Horitsu Gakko (Tokyo
School of Japanese and French Law), (later Hosei University). As one of the so-called Shichihakase, he
submitted a recommendation to the then Prime Minister Taro Katsura arguing for a strong stance against Russia
in 1903. He served as Privy Council from 1918. He also served as a judge at the permanent arbitration court.
Source:  Portraits of Modern Japanese  Historical  Figures: (16 June 2022, 20:55),
https://www.ndl.go.jp/portrait/e/datas/551/

280 Ume Kenjird (#8 ERER, 1860 - 1910) was a legal scholar in Meiji period Japan, and a founder of Hosei
University. Ume was born the second son of the domain doctor of Matsue domain, Izumo Province (present-day
Shimane Prefecture). He was sent to study French at Tokyo University of Foreign Studies, and upon graduation
was employed by the Ministry of Justice. He also taught at Tokyo Imperial University. Ume was sent by the
government for advanced studies to the University of Lyon in France in 1889, and after receiving a doctorate of
law in 1891, he studied for an additional year at the Humboldt University of Berlin in Germany. On his return,
Ume became embroiled in the Civil Code controversy, and urged the immediate adoption of the code as drawn
up by French foreign advisor to the government, Gustave Emile Boissonade. When the adoption of the code was
delayed in 1892, he appealed to Prime Minister [td Hirobumi to establish a committee to prepare the new draft,
and was chosen to be a member of the new committee in 1893. Together with Hozumi Nobushige and Tomii
Masaaki, he is regarded as the father of Japan's civil law, which was put into effect in 1898. In 1894, Ume was
one of a group of lawyers who established the Tokyo Law School, the forerunner of present-day Hosei
University, of which he served as president in 1899. Source: People pill (16 June 2022, 20:52),
https://peoplepill.com/people/ume-kenjiro

282Robert Epp, The Challenge from Tradition: Attempts to Compile a Civil Code in Japan, Monumenta Nipponica,
Vol. 22, No. 1/2 (1967), pp. 15-48, Sophia University, 1866-78, (1 February 2024, 4:02)
https://www.jstor.org/stable/2383221

BIEFEE, The Ministry of Justice, (1 February 2024, 18:22)
https://www.moj.go.jp/MINJI/minji06_001070000.html
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Finally, the Japanese Civil Code became a mixture of German and French civil laws,
Japanese customary law, and English law, and is considered to be based on the continental
model or Roman law. The code was based on the German Civil Code, but with a strong
emphasis on old customs, especially in family and inheritance law, and it retained traces of
the old patriarchal family system that formed the basis of Japanese feudalism. However, due
to changes in the post-war social system, these norms were often amended to bring them

closer to European civil law.

The current Civil Code has 5 parts and 1050 articles and has been amended 62 times since its
adoption. The Civil Code consists of the following main parts:23®

1. Part I. General provisions: general principles of civil law, legal status of
individuals, classification of legal entities and their legal statuses, civil rights,
property, transactions, representation, statute of limitations and its calculation
procedure, etc.

2. Part Il. Rights in rem: The rights to possess and own property and its acquisition,
joint property, the right to use land for agricultural purposes — usufruct, the right
to possess pledge objects, privilege, mortgage, etc.

3. Part IlIl. Claims: Obligation and contract law (performance of obligations,
conclusion of contract and its force, valid status, performance, confirmation of
rights and obligations undertaken by the agreement, alteration, transfer and
termination of rights and obligations, contract responsibility) and so on.

4. Part IV. Family law: General provisions, marriage, family relationships, divorce,
adoption, etc.

5. Part V. Succession: General provisions, testate succession, intestate succession,
renunciation of testament, acceptance of inheritance, etc.

Major and minor amendments to the Japanese Civil Code have been made in line with
modern or current development trends and in line with social and economic changes. For
example, the amendment, which came into force on April 1, 2020, fundamentally changed
the provisions of the Law on Obligations (the Law on Contracts) for the first time in nearly

120 years since its enactment in 1896.

Civil laws include property law, obligation law or contract and tort law, family law, and

inheritance law, and regulate the legal relationship between individuals and legal entities. At

26Cjvil Code, (Law No. 89 of April 27, 1896), Source: (18 June 2022, 23:50),
https://www.cas.go.jp/jp/seisaku/hourei/data/CC4.pdf
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the same time, separate commercial and corporate laws were enacted to regulate the civil

relations of enterprises.

Prior to the Meiji Restoration in 1867, the only solution in Japan’s insolvency law was the
practice of private settlement, or kashi. In 1872, however, the French concept of liquidation
was introduced into the Japanese Commerce Code, which applied only to traders. In 1923,
the Law on the Composition of the Applicants was enacted using the German Act on
Bankruptcy in and civil law. It contains procedural, basic and exclusion provisions and
applies to all business categories. However, the provisions of this law and the Commercial
Rehabilitation Act were not sufficient to revive Japanese industry after World War I, so the

Corporation Restructuring Act was approved. This increased the scope of insolvency laws.

In Japan a legal relationship of insolvency is regulated by the following 4 laws. Two of these
are intended to facilitate the rehabilitation of the debtor and two are terminal proceedings that
result in the liquidation and dissolution of a corporation or a ‘blank slate, fresh start’ for an

individual. These include:

1. The Corporate Reorganization Act, adopted in 1952, modelled on Chapter X (10) of
US 1898 Bankruptcy Act, and most recently revised in 2003 (regulating the
relationship of recapitalization and reorganization of corporations);

2. The Civil Rehabilitation Act, introduced in 2000 regulates the reorganization of an
entity which is going insolvent under judicial supervision, in particular, the
rehabilitation of special mortgage loans;

3. The Act on Bankruptcy, updated in 2005 refers only to the liquidation of a business
entity or individual defendant;

4. Recapitalisation of corporations with financial difficulties may use a number of
methods under the law or through out-of-court mechanisms. For example, debt-to-
equity swaps (‘DES’), corporate recovery funds, DIP financing®®, restructuring
advisory services, and turnaround managers are methods of revitalising a corporation

alongside the restructuring of debt obligations.

292 Debtor-in-possession (DIP) financing is a type of financing provided to companies from the time they
petition for the commencement of rehabilitation/reorganization proceedings to the completion of said
proceedings under the Civil Rehabilitation Act or Corporate Reorganization Act. Source: Development Bank of
Japan, https://www.dbj.jp/en/service/finance/dip/?sc=1 (29 January 2024, 3:42AM)
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The current law on insolvency (hereinafter referred to as the Bankruptcy Act) was adopted in
2004 and amended in 2006 and has 14 chapters and 277 articles.?®®

5.4.2. Legal Regulation of Actio Pauliana Within the Civil Law of Japan

Actio pauliana in legal relationships in Japanese civil law is governed by the Civil Code and

the Bankruptcy Law.

In other words, in Japan, the civil law relationship arising in the case of actio pauliana, or
fraudulent transfer of property, is governed by subsection 3 of the Civil Code?*® (Obligee’s
Right to Demand Rescission of Fraudulent Act), Article 424 (Obligee’s Demand for
Rescission of Fraudulent Act), Article 425 (Restoration of Beneficiary’s Claim), Section 4
(Division 4 Limitation on Period for Right) to Demand Rescission of Fraudulent Act), Article
426 and Chapter 4 (2) of the Bankruptcy Act®®® (Right of Avoidance) or Article 160 to
Acrticle 176.

Moreover, Article 18-2 of the Commercial Code?®” (Demand for Transferee Involved in
Fraudulent Business Transfer to Perform Obligations) and Article 23 (2) of the Company
Law?® (Request for Performance of Obligations from a Transferee Company Related to
Fraudulent Transfer of Business) implies to the creditor the right to sue in case the debtor
fraudulently transfers its properties (trading, liabilities and future income). However, the
process of filing and cancelling the creditor’s claim shall be regulated in accordance with the

Bankruptcy Law and the Civil Code of Japan.

Japanese civil laws set out the following requirements for identifying fraudulent transfers:

1. Transferring the properties without any or an appropriate charge in cash or other
converted forms (such as sham operations), or concealment, and those cause
damage to creditors.

2. The debtor intends to conceal, transfer, or otherwise dispose of properties

obtained in return for fraudulent transfers;

23 ek (PR AEEEEETERESE), Bankruptey Law, Act No. 75 of 2006, Source: e-GOV, (June 19,
2022, 00:10), https://elaws.e-gov.go.jp/document?lawid=416 AC0000000075

% Rk (RAZHAFEEREE/\TAT), Civil code, Source: e-GOV, (18 June 2022, 00:15),
https://elaws.e-gov.go.jp/document?lawid=129 AC0000000089

2%6Bankruptcy ~ Law, 2006, Japanese  Law  Translation, (19  June 2022,  00:20),
https://www.japaneselawtranslation.go.jp/en/laws/view/1887/en

297 Commercial code, 1899, Law Translation, (19 June 2022, 00:25),
https://www.japaneselawtranslation.go.jp/en/laws/view/4020

2% Company act, 2005,  Japanese Law  Translation, (19 June 2022,  00:30),
https://www.japaneselawtranslation.go.jp/en/laws/view/3207
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3. The transferee or beneficiary knew that the debtor wanted to conceal or acting
otherwise cause harm to the creditor.

In addition, the transaction shall be terminated within 6 months after the debtor becomes

insolvent. In this case, it does not matter whether the debtor or the other party to the

transaction knew that the transaction would harm the creditor.

Also, the transfer of the debtor’s payment to preferred and secured creditors can be cancelled

due to fraudulent transfers. These include:

1. Transfers made after the insolvency case of the debtor is registered, or payment
transfer after the debtor become insolvent.

2. During the payment transaction, the insolvency case of debtor is registered, or the
creditor was aware that the debtor had already become incapable of payment
transactions.

In the above case, transfers made within 30 days after when debtor becomes insolvent shall
be cancelled. It may also be revoked only if the person benefiting from the transaction and
the debtor are aware that other creditors will be harmed. However, other creditors shall not be

entitled to sue if the beneficiary is unaware that other creditors will be harmed.

The statute of limitations for fraudulent transfers would set in as follows: if the act was
committed knowing damage would result to the creditor and 2 years has passed, or 10 years

have elapsed since the commission of the act.

Under the Civil Code of Japan, the debtor’s fraudulent transfer is not limited to actual
movable and immovable property. It also includes intangible forms of property such as
vouchers, or shares, business activities or future income, trades and contracts, and the creditor

is granted the right of restriction in case of fraudulent transfer or possession.

It also stipulates that the subject of fraudulent transfer can be an individual, a business entity
or any legal entity. However, it does not specify the person who transferred the property
fraudulently, in other words, it does not specify the relationship between the debtor and the

legal entity.

5.5. Conclusion

Some major civil law systems of Asian countries, particularly in the People’s Republic of
China, the Socialist Republic of Vietnam, and Japan are based on continental law. Although
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both China and Vietnam are nominally socialist countries, the choice of a free market and
economic reforms have created the necessary conditions for legal reform to keep pace with
the rest of the world. Japan, on the other hand, was among the first countries in the world to

have a specialized Civil Code, and the 1896 Civil Code is still in force.

Chinese legislators and scholars attempted to pass the Civil Code since 1949 four times until
they have succeeded in 2020 and the Civil Code was approved by the Standing Committee of

the National People’s Congress and came into effect since January 01, 2021.

For Vietnam, the Civil Code, adopted in 1986, was revised in 2015 and the new form is in

effect since January 01, 2017.

A comparative study of the legal regulation of property protection against fraudulent transfer
to ensure the fulfilment of obligations under civil law of the above countries was conducted.
The Civil Code and Bankruptcy Laws of the three countries that | studied for comparison
have established the regulation of actio pauliana in the same way as the legislation of the
member states of the European Union. However, the laws of Vietnam and China do not
regulate personal bankruptcy. On the other hand, the laws of Japan regulate the bankruptcy of
both individuals and legal entities.

The Vietnamese regulations and law where it has been state that who is subject to the
fraudulent transaction of property and the annulation process of the fraudulent transaction is
defined as equivalent to European country's law. Besides, the lawmakers in Vietnam have
instructed judges to cancel any fraudulent transfers that occur during bankruptcy proceedings,

as per their laws.

In addition, Japanese civil laws does not limit the debtor’s fraudulent transfers to actual
movable and immovable property, but includes noncorporeal property, such as vouchers or
shares, business activities or future income, trades, and contracts, and restricts or prohibits the

transfer or possession of fraudulent goods differently from other countries.

---000---
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Chapter 6. Historic Traditions of Civil Law in Mongolia and its
Regulations and Principles

6.1. Historical Development of Civil law and legislation in Mongolia

Not only civil law but also other sector’s laws and the history of government and society
steadily continue to develop through ways of traditions and reform. Scholars including J.
Boldbaatar and Lundeejantsan highlighted in their work titled Historical Tradition of the

Mongolian State and Law that

‘As the history of the Mongolian state and law moves forward from early times to our
current existing era, it combines with modern state and legal issues and creates a
connexion of tradition and reform. In consideration of the peculiarities of histories of
humankind and Mongolia, history of the Mongolian state and law is determined as

[showing the] following periods:

a. The state and the laws of ancient Mongolia (from the 3rd century AD to the 13th
century AD);

b. The medieval history of the state and the law (from the 13th to the beginning of
20th century);

c. The new era’s history of government and law (from the 1920s to the 1990s of the
20th century);

d. The modern era history of government and legislation (since the 1990).’

Adhering to this description and period, | divide the historical development of the civil law
into the ancient period (6.1.1.), the medieval (6.1.2.), the new era (6.1.3.) and the current
period (6.1.4.).

6.1.1. The Ancient Period

Looking at works by scholars who researched the origin of the state and the law of Mongolia
and its process of historical development, it may be recognized that legal norms of Mongolia
have been revorded in two forms: verbal and written. It may be considered that the spoken
type of law was in the form of kings’, lords’ and priests’ doctrines, teachings, prohibitions,

orders, tales and legends.
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Science has demonstrated that the written type of was implemented from the time of Chinggis
Khaan’s Mx 3acar [Ikh Zasag] law.?® It is said about this in the book called ‘Byrxa

Haitpamaax Monron Apa Yicesn Tyyx 3% as emphasizing that

‘During the 13" and 14" centuries, Mongolians’ knowledge on law had grown
considerably. The first written legal document of Mongolia was Ikh Zasaa or Ikh
Zasag which was released in the early 13" century. The Ikh Zasag was the official
law of Mongolia on government, administration, military, crime, civil and trade.
Chinggis Khaan’s stepbrother Shikhi Kutug (1180-1262) played a vital role in
developing the first Mongolian law and was responsible for the judiciary duties by

serving as the first Zargach®* of the Great Mongolian Empire.’

Historical manuscripts on civil laws and legislation of Mongolia include the Ikh Zasag, the

Mongolian—Oirat Law and the Khalkh Juram Law.

The Ikh Zasag had only few clauses on civil legislation and even these do not provide any
detailed specifications on this matter. For instance, according to one of the clauses, it
stipulated that ‘After the death of lords, officials and ordinary citizens, no one can attack the
property of the deceased. If the deceased has no siblings and descendants, his properties

shall be given to his follower or servants but not the state’.

According to historical sources, researchers pointed out that laws coordinating relationships
between the people have taken up a significant position in laws of the Great Mongol Empire.
These include the dates, making of friends, restatement, inheriting, trading, getting married,
rendering assistance and supporting each other as well as dispute resolution between citizens,

etc.

The testament was one of the main forms of inter-citizen relations and the two parties had
negotiated and agreed on the measures to determine the quantity of gifts to be exchanged, its
amount, timing and to define the roles and responsibilities of each other. They followed up
their agreements and it was deemed equal to the contents of laws, scholars consider.

29 It is considered as legal documents of the Chinggis Khaan’s Empire and it is regarded to laws pursued in the
Great Mongolian Empire and the countries that were under the rule of the Mongolian Empire during the XIII —
XIV century.

300 Byrn Haitpammax Mownron Apa Vicein Tyyx, [History of the People’s Republic of Mongolia], YXT', VB
1966, p.143

301 It means a judge.
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Moreover, the followings are some specific characteristics of Civil law which were valid
under the rule of Chinggis khaan in Mongolia in XIII century and the nomads shall obey its
customs and habits as a law, and historical sources and research by scientists have mentioned
an inclusion of a number of provisions on this matter. The law had included some clauses that
respect nomadic customs and habit norms. For instance: If a person on a way meets someone
who is having a meal, the person eats together the meal without any permission as his own
food and shares the meal with the man and the man must accept the strangers act of sharing
the meal, the stranger should obey to share the food strictly and shall not ask more food,
stranger is not allowed to step over the offered food and look around owner’s kitchen, it is
prohibited purposely lying, performing as magician, it is prohibited suffocating among many
people during meal, it is prohibited to pin or put a knife or sharp object into the fireplace and
pot of meal, it prohibited to spy and bug others life, prohibited to involve to others fighting
and quarrel. These above-mentioned strictions may have the purpose to ensure and keeping

social peace among the people, also in order to influence and civilize the society.3%

6.1.2. The Medieval Period

The Mongolian-Oirat Law*** has provisions on animal husbandry, hunting, marriage,
rights and responsibilities of the family, inheritance, debt, receivables, and loans. For
instance: A father should give property to his marrying son; if the debtor has no capability to
pay back and not having enough to cover his debt then let pay back one large cattle out of
five, in the event of being related through marriage two commoners then marriage portion
shall be 2 horses, 2 cattle and 20 sheep; if giving animals more than this number, the excess
animals should be given to the state; if giving less than this number of animals, no
punishment shall be incurred; if an outer Mongolian man passed away with siblings, his
ger3% (yurt) and livestock shall be inherited by those who are sons of blood brothers on the
proof of relatives and their lords, noblemen; In generally, a person shall have a right to tell to

a debtor, getting his debt to be collected and consequently debtor does not return the debt

302 7. Sukhbaatar, P. Oyundelger, Mouron Yicein Upraumii xyyns (Tyyxan Toiim) [Mongolian Civil Laws

(Historical Bulletin)], Ulaanbaatar, 2012, p 15

304 Khalkh-Oirat Khans, lords, noblemen and religious leaders convened in Tarvagatai Nuruu in the fall of 1640
and passed this Mongolian-Oirad Law.

305 Mongpolian traditional dwelling
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then tell to a headsman and take him as your envoy to collect the debt and the envoy should

take his provisions from the debtor.3%

The Khalkh Juram Law®® has a number of provisions on civil legislation and it is

comparatively more detailed than the previous two laws. For example:

‘A man who finds something [lost] out of the way, inform it to the nobleman and
submit it to the minister for announcement; if you see the owner, give it to the owner;
a person who found the lost item has the right to get any stuff; if someone wants to
receive a loan from traders of Russia and China, he should inform it to his lord or
nobleman; if he repays his debt, also inform to it to his lord or nobleman; if he fails to
inform and repay the debt, he shall be fined by a four-year-old horse and an
immediate actions shall be taken on repaying the debt; he is not allowed to rent camel
and horse to men from Russia and China; If someone did it, the rent fee shall be
confiscated; If a man residing in Ikh Khuree®® demands a debt, the one needs to
submit it to the Khan Shanzudba for consideration; if a man residing in countryside
demands a debt, the one needs to submit it to the lord or nobleman of his area for
consideration; a man dealing with trade in multiple times shall need to get a
permission from Jurgan once a year and may visit the Ikh Khuree for trading activity;
if tradesman’s sell his goods to others under loaning condition at his own initiative,
then if it cannot be repaid, we shall not be responsible for it; If you loan the Mongols,
you need report it to us; if they fail to repay their debt, it will be easier to track them;
If you fail to report us, you will get suffered from problems that you can be cheated;

You have to consider these notes when you make business; etc.’3°

In view of the abovementioned sources on traditional laws and legislation of Mongolia, there
has been no rights relationship classification such as criminal, civil and administrative and so
on. So, it is believed that the Mongolians’ legal philosophy and thoughts were formed and

developed®! by the ancient oriental teachings that were based on customary norms, as

306 7. Sukhbaatar, P. Oyundelger, Mouron Yicein Upranmii xyyns (Tyyxan Toiim) [Mongolian Civil Laws
(Historical Bulletin)], Ulaanbaatar, 2012, p 23

308 |_aws and legislation of Mongolia during the XV1II century

309 1kh Khuree refers to the monastic-city complex that evolved into the modern-day capital of Mongolia,
Ulaanbaatar. The settlement, nomadic until 1855, was founded by Zanabazar, the First Khalka Jetsundampa, in
the XVII century.

810 Z. Sukhbaatar, P. Oyundelger, Monron Yiucein Wprauuii xyyms (Tyyxsn toiim) [Mongolian Civil Laws
(Historical Bulletin)], Ulaanbaatar, 2012, p 25

311 N. Lundendorj, Monromsia Tep, &c 3yiiH cOTraarmHuii 3apuM acyynan [Some issues of Mongolian political
and legal thinking], Ulaanbaatar, 2002, p 158
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scholars consider. In particular, civil legal relations are regulated primarily by the tradition,
custom and morals and later it has gradually been regulated by the laws. Therefore, the rights
relationship in traditional laws of Mongolia had a mixed system of criminal, civil and

administrative rules and so on.

6.1.3. The New Era

The Civil Codes of 1926, 1952 and 1963 played a vital role for the development of civil
legislation for the new generation.

The Civil Code was not first adopted in a complete form. Commencing in 1926, the Cabinet’s
legislative commission adopted it chapter by chapter and published it in official government
journals. Further, in 1929 in the Ministry of Justice systematically approved and published it
under the title of Compiled Laws and Regulations to be Aware of and Adhered to by the
People.

This code was the first codified law in the history of the Mongols and a great achievement in
the process of social life and development of theory and thoughts of civil law of legal
science. The lawyer and expert P. V. Vsesyatsky from the USSR worked as a consultant in
the development of this first codified and unified law. This law has been developed
considering Mongolia’s economic and cultural level of development of that time, the people’s
livelihood habits, traditional morals and mental patterns. Also, no laws of foreign countries
were copied®? in the development of this code. In this regard, famous historian Tseren
Nasanbaljir and senior lawyer and scholar Banzar Sodovsuren stated that:

‘The lawyer and professional P. V. Vsesyatsky from the Soviet Union participated in
the preparation of the first civil code. This professional did not translate his own
country’s Civil Code of 1922 and Mongolians also did not translate it. In order to
develop the law, Mr. Vsesyatsky travelled to Dundgobi, Umnugobi and Gobi-Altai
aimags for about six months by wearing Mongolian dresses and by riding camels to

observe and study the Mongolian customs and traditions.”3

This statement was recorded by professor, Ph. D. T. Munkhjargal.

312 T. Munkhjargal, Dnuitn 3acruiin xapnmaanbl dpx 3yiiH 3oxumyynant [Legal regulation of economic
relations], Ulaanbaatar, 2004, p 47
313 1bid
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When the first Civil code was published, the deputy minister of justice and State Prosecutor
Yadamsuren and head of the Justice Department Gursed wrote in the preface highlighting its
objective that ‘The Civil code is the rule that regulates the customs and traditions of the
people, coordinates the rights and freedoms of those who struggle for them and establishes
the conditions necessary for the conduct of any private life in their respective business
relations, therefore the people should keep and obey these laws in their day-to-day life as it is
their duty.’3* The first Civil Code of the People’s Republic of Mongolia consisted of 10
chapters and 217 articles, comprising of the following groups according to their systematic
order as of 1929:

1. The law on caring for the orphan and the poor (4 parts, 28 clauses);

2. Law on inheritance (4 parts, 21 clauses);

3. Family rights and responsibilities (6 parts, 27 clauses);

4. Competence of unions, cooperatives and organizations established by ordinary
people (3 parts, 11 clauses);

5. About properties and assets (4 parts, 37 clauses);

6. About appeal period for civil case of arguments such as debt etc. (2 parts, 10
clauses);

7. About giving items to others in a pawn (4 parts, 18 clauses);

8. Mutual rights and obligations of the civil case (28 clauses);

9. About contracts/agreements and negotiations (14 clauses);

10. Approval of the obligation to be concluded as an agreement (22 clauses).
In terms of structure, system and coordination, the first Civil Code had unique features that
are caused by the social life of that time. For instance, it has intentionally included the
chapter on caring for orphans and the poor and this emerged from Mongolian life situations
of that time. Article 1 of the Civil Code specified that ‘If there is a need of caring for
someone within the territory, authorized persons shall be appointed by the subordinated
soums and city administrations to perform caring duties.” It means that the state takes
responsibility in this matter as its duty. Article 20 stipulated®'® that ‘performing the caring

duty is the task of the people’.

814 Z. Sukhbaatar, P. Oyundelger, Mourosn Yicein Uprauuii xyyms /1926, 1952, 1963, 1994 (umH>4usIcoH
naiipyyira) [Civil Code of Mongolia /1926, 1952, 1963, 1994 (revised)], Volume Il, Ulaanbaatar, 2002, p 202
315 T, Munkhjargal, Monron Yacein Upranuii opx 3yii [Civil law of Mongolia], Ulaanbaatar, 2003, p 35
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The Civil Code is referred to regulate issues such as care, inheritance, civil registration, rights
and obligations of family members, civilian capabilities, competence, equality,
disappearance, death, legal entities, assets and properties, lost items and lost livestock,
confiscation of properties, temporary use of assets, the collateral, the loan, the obligations, the
contractual arrangements, and the performance of the obligations. Organizations including
ministries, offices, educational institutions, trades, industries, cooperatives, caring centres,
processing groups, clubs, libraries and legal entities are all legal subjects to enjoy the rights
and fulfil its obligations stipulated in the law according to the contracts and agreements
established.

In terms of historic role and significance of the first Civil Code, Professor D. Zundui has

described it as follows:

1. Protection of the victory of the 1921 People’s Revolution, the democratic state
system, the social achievements, civil rights, and freedoms, and abolition of the old feudal
social relations. For example, reforming the unequal laws of the previous society.

2. It has created favourable conditions for eliminating the backwardness of family and
cultural relations of society and setting up a new democratic and progressive moral relations.

3. Studying and following up the historical legal experience of the neighbouring
country, the Soviet Union and other developed countries and setting a foundation to improve
the development of the form and content of legislation on the global level.

4. The principles of equality of rights and obligations had been regulated regarding
the transfer of properties possessed by black and yellow feudal lords and noblemen to the
state and citizens.

5. It has become an important source®® of documents and sources for the legalization
of civil law in the history of the legal sciences by adopting and enacting the Civil Code,
which is independent and a set of systematic civil legislation acts, for the first time in the
history of the Mongolian State.

In other words, this code determined the main subject of the civil legal relations is the people
and it was aimed at protecting property and personal interest of disadvantaged people and

poor citizens.

It also establishes the principle of equal protection of property and personal rights and

freedoms for newly-weds and their family members and sets out and implements the direct

316 D, Zundui, Monron YJichlH MPraHUil 3pX 3y#H TyyxuiiH ynamsoian, muHawia [The traditions and reforms
of Mongolia’s Civil Legal History], Social and Humanitarian Education Magazine, Ulaanbaatar, 2001/1, p 7
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norms on the elimination of the backwardness in family relationships. The law had legalized
the right of a citizen or employee who is not limited to any authority in any form to join a

public affiliation, association, union or cooperative.

Furthermore, in the chapter on eliminating and setting debts and liabilities, it set out to handle
the procedures for settling the debt arising from civil legal relationship through the principle
of administrative and judicial proceedings, and it clearly defined the legal grounds for
securing any obligation performance, pledging property, contractual arrangement, and
consequences. It also enforced decisions issued by competent authorities regarding disputes
arising from civil legal relationship and it had legalized about a legal basis with respect to the
conduct of civil case proceedings such as the appeal.

The first unified Civil Code was repealed by the Decree No. 38 dated May 27, 195238 by the
Presidium of the People’s Republic of Mongolia.

The Constitution of the People’s Republic of Mongolia adopted by the 8™ Congress in 1940
reflected deep changes which appeared in the economic and social relations of Mongolia and
declared that it transitioned to a new era to develop and strengthen the foundation of socialist
structure from democratic stage or revolution. This created a prompt need and demand to

renew and amend existing laws and regulations.
The socialist-style Civil Code is the Civil Code of 1952.

The Civil Code of 1952 has general section (6 chapter), and sections on property rights (3
chapters), obligations (20 chapters) and 319 clauses. In general section regulates relations in
regard of the subjects of rights (people), the objects of rights (property), negotiation and
statutes of limitation. In the section on property rights, issues such as property, property
collateral, general rights, the obligations arising from the contract, the sale and purchase, the
sale of the property, the lease of the property, the hiring of an apartment, the consideration of
the execution of the work, the contract, the loan, the guarantee, the commission agreement,
the storage agreement, the insurance, unjust enrichment, duties to be arisen from causing
damage to others, copyright rights, know-how rights and in heritage rights etc. so on are

regulated.

318 7. Sukhbaatar, P. Oyundelger, Monrosn Yicein Uprauuii xyyms /1926, 1952, 1963, 1994 (umHuuiIcoH
Haiipyyinra) /Civil Code of Mongolia /1926, 1952, 1963, 1994 (revised)/, Volume II, 2002. p 70
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Moreover, the Civil Procedure Code was passed and enacted in 1952. As a result, procedure
for resolving any civil case has been legalized and a new type of legislation has been

established to develop in the legal sector.

The Civil Code and Civil Procedure Code adopted in 1952 established norms aimed at
creating socialist economic relations. According to this law, the subject of civil relations is
classified as a citizen and a legal subject and competency of their common rights and
obligations were determined. Moreover, certain types of legal obligations were characterized
by legalization of the terms and conditions of the contract that were commonly used in trade,
commerce, property and assignment and contracting. Furthermore, some of the grounds for
the role of non-contractual obligations, such as unjust enrichment, obligations arisen from
damages and obligations concerned with copyright rights and inventor’s rights have been
systematically determined in regard of the social relations of the period. It played a vital role

in development of civil legal regulation.

The Civil Code of 1952 was repealed on April 1, 1963 in connection with following up a new
Civil Code.

The Civil Code of 1963 contained the general section (6 chapters, 158 clauses), special
sections (7 chapters, 407 clauses) and their content is referred to regulate issues in regard of
the property and its related non-property relationships and their legal and regulatory unity and
diversity. This was a distortion in the ideology that aimed at consolidating the centrally
planned economic system, the development of state property and limiting the ownership
rights of citizens. For the concept of property rights, socialist®!® property dominated with two

kinds of property ownership including the state and the cooperative.

The Civil Code of 1963 stated that the Civil Code of the People’s Republic of Mongolia
provides for property and its related relations in accordance with the law to strengthen the
socialist society into the communist structure and to provide the people with the means to

serve their material and intellectual needs. It gave much importance to the ‘state plan and

319 In the international legal system, the socialist legal system was an integral part of the socialist system. The
independent sector of the socialist legal systems is a socialist civil law. In 1960s the socialist legal system
include the USSR, the People’s Republic of Mongolia, the People’s Republic of China, the Republic of
Hungary, the Republic of Cuba and about 10 countries in Asia, Europe and American with a socialist regime
formed after the Second World War see.

In relation to these countries with socialist regimes, the social and economic structures are regulated by the
uniquely one standardized regime of economic relations. The main source of the socialist legal system was the
decision and recommendation of the Economic Mutual Assistance member countries and the role of the USSR.
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task’ as a priority and restricted the personal and the private property in order to establish the

socialist civil legal relations.

But the structure, system, internal organization, and ordering of subjects have improved
significantly compared to the previous laws. For example, the grounds for civil legal
relations, legal status, ability, competence, negotiation validity and invalidity of negotiations,
representation, accreditation, term of civil law, period of limitation were specified in detail.
Interdependence between clauses and their coordination were also detailed and these made

this law significant, researchers consider.

J. Boldbaatar and D. Lundeejantsan determined the main features and characteristics of the
Civil Code of 1963 as concluding ‘It played a vital role in consolidating the foundation of
centrally planned economy, restricting the right to develop equal rights in various forms of
property, and developing the state property in favor of the legal base and foundation, the
various parties involving in the various fields, civil legal relations (subject), and the

importance of strengthening legal guarantees to protect the rights of citizens’.

During the socialist period, central planning and distribution played a key role in coordinating
the relations of economy and its main legal framework to guarantee it was the State
Arbitration Office at the Mongolian Ministerial Council. Established in the 1930s, the State
Arbitration Office pursued a lawsuit and dispute settlement among the socialist factories and
enterprises through a contractual arrangement in accordance with the laws and regulations of
the arbitral tribunal. In the 1990s, the Arbitration Office3?° was dissolved and their duty was

transferred to the court.

It is important to note that a new inception had emerged for civil legal theory and practical
research and scientific works. A brochure named Civil law of the Mongolian People’s
Republic (MPR) by lecturer of the University of Javzmaa B, published in 1957, is considered
by scholars and researchers as the most important work of civil law. Besides, the book titled
General Standards of the MPR Civil Law by Zegvee L (1975), the joint work named Civil

320 The Parliament of Mongolia adopted the Law on Arbitration on May 9, 2003. Draft of the law was developed
based on the concepts of the UNCITRAL Model Law on International Commercial Arbitration and conforms
with the modern arbitration principles and concepts. In connection with this, the Foreign Trade Arbitration has
been reorganized as the Mongolian National Arbitration and has been operating under this name until 2013 to
arbitrate and settle any dispute between foreign and domestic businesses.

The National Arbitration’s name was changed as the International and National Arbitration of Mongolia in
2013 in regard with the expansion of economy and foreign relations. It is the sole arbitration which performs
comprehensive activities to advertise, develop and disseminate arbitration in Mongolia, conduct arbitration
researches, scientific works and retraining, cooperate with domestic and international organisations and
represent Mongolia in foreign countries.
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Law of the MPR (1988), Interpretation of the MPR Civil Procedure Law (1984) by Zundui D
and Chinbat L, the book titled Civil law of Mongolia by Munkhjargal T (1996-1997), and
Main Issues of the Civil Law of Mongolia by Naranchimeg D (1999) etc. independent works

and books became more scientific important sources to give civil law.

6.1.4. The Current Period

Since the collapse of the socialist system in 1990, many states which united under the system,
transferred to the market economy and it became the basis of political and economic life to
removing the socialist legal system. Although the socialist legal system has changed in terms
of legal content and type due to the market economy relations, it is needed to accept its
diversities of relations which were inherited from socialist civil law and to interpret and study
it from the angle of tradition-renovation.

The Civil Code adopted in 1963 was revised by the Parliament of Mongolia on November 1,
1994, in accordance with the requirements of a market economy. The Civil Code consist of
58 chapters and 436 articles, general provisions, and the sections covering the property,
inheritance, international civil law. However, the relations of family members are regulated
by a separate law. The general provisions of this law regard the purpose of Civil Code,
rationale of civil legal relations, legal status of the participants, and methods to protect the
civil law. The section of the property ownership right includes properties, its types, grounds
and conditions to create and termination of the ownership rights of private and public
properties, methods to ensure the implementation of legal obligations, procedure on assigning
the rights and obligations, consequences to be arisen due to the failure in implementation and
liabilities. For instance, the obligations, non-contractual obligations, and foreign national’s
obligations to permanently transfer a property or intellectual property to the ownership of

others or to temporary transfer to the possession and utilization.

Thew main content of the Civil Code adopted in 1994 aimed at changing the socialist type of
relations and set the standards to establish a democratic state in accordance with the modern
international development trends. It is also important to study the civil legal obligations in
reforming the public-private relations. For instance, it should be noted that the government
policy on economic relations, property, and ownership rights of Mongolia was fully regulated

in the legislations governing the civil legal relations and has been implemented in social life.

Mongolia can be defined as having developed and used four main forms of property, and

property ownership regimes in its 20" century history.
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The first phase lasted until the 1920s: There was only private property form which was
behind the scientific and technical development, achieved just ordinary reproduction to
manage itself and was dominated by the nomadic animal husbandry that is mostly belonged
to the rich households and dignitaries.

The second phase (1920-1940): The laws were implemented to confiscate the private
properties of temples, dignitaries, and rich people to the state fund, to establish the national

factories and enterprises, to develop socialist economic and enterprise relations.

The third phase (1940-1990): Civil law played the role of directly regulating the activities in
order to completely change the private property form, a way of turning the animal husbandry
and agriculture etc. agricultural sector around, to develop the socialist property relations
which are consisted of the state-owned cooperatives and to form the private and socialist

properties, which dominate the economic and enterprise relations.

The fourth phase or 1990s: The Civil Code, based on the principles set by Constitution
adopted in 1990s, was adopted in 1994 and became one of the main legal sources to
completely remove the socialist property form and to reorganize the type of properties
meeting the market relations and the ownership right content.

The Parliament of Mongolia approved the Legal Reform Program in 1998 and an objective of
this program was to determine the main directions of the activities to be carried out by all
stages of the government institutions and accordance with the principles and concepts
declared in the Constitution and to create a favourable legal environment for ensuring the
political, social and economic development with the purpose of developing the humanitarian

and civil democratic society in Mongolia.

A new draft of the Civil Code was newly developed in accordance with the goals and

objectives of the program and the new current Civil Code was adopted in 2002.

The code was drafted by taking the proposals and recommendations of the German Technical
Cooperation Agency (GTZ), German specialists and researchers, comparing with the civil
legislation of European and Asian countries which have continental legal systems, and taking
into account the peculiarities of Mongolia and the main guidelines of the Legal Reform

Programme.
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The basic regulations of contracts such as financial leasing, franchise, asset accreditation,
courier, bank guarantee, tourism and settlement arrangement, which were newly regulated®?
in view of the standards of other countries, played an important role in economic and legal
development. In the Civil Code which is the law governing the major economic relations it is
impossible to regulate all relations pertaining to the entire civil legal system. Therefore, some

relations were regulated by special laws and this measure has been effective.

Thus, the civil codes of all periods have maintained their features in keeping the social
development principles and have been enriched and developed with the previous legal

regulations.

6.2. Civil Law Regulation, Principles, and System of Mongolia
6.2.1. Understanding and Regulation of Civil Law

Civil law is an independent legal source in the legal system of Mongolia and is a systemized
standard compound set which regulates the material and non-material wealth related
relations, which have arisen between the parties taking in the relations, based on their equity

and their wills and property ownership independence.3??

The civil legal relations may be formed on the following grounds:*?3

e A transaction which is not stated or stated in the law but conflicting with the
law in terms of content.

e Court award which is aimed at creating the civil legal relations.

e Administrative decision to establish civil legal relations if specified in the law.

e Creation of intellectual values.

e Causing damage.

e Obtaining and possessing any item without grounds.

e Legal action which creates civil legal relations.

e Other grounds which are stated in the law to create civil legal relations.

321 National Academy of Governance, MoOHroibiH 3px 3yiH mWHMHATrAN-8 xun 1995-2003, Dpx 3yl

LIMHATINMUIH TYyxuitH HaraH Oyior /Legal Reform of Mongolia — 8 years 1995-2003, A chapter of the Legal
Reform History/, Compilation of reports and recommendations, Interpress, Ulaanbaatar, 2003, p 191

322 D, Naranchimeg, Monron YJchlH HpraHMil 5pX 3yiH YHACOH acyymiyyn [Main issues of the Civil law],
Ulaanbaatar, 1999, p 1

323 Article 8 of the Civil Code of Mongolia, 2002
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The civil law regulates certain types of social relations that are governed by the law for any
relevant sector. The regulation of civil law is necessary in the relations which arise between

the bodies engaged in the material and non-material creation of wealth.

Relations regarding the material wealth (property relations, pecuniary relations) are the
relations that arise between the parties engaged in the civil legal relations in connection with
the acquisition, possession, use, and disposal of the material assets. The relations are always

characterized by containing an economic value.

In a narrow sense, non-material wealth related relations (non-property relations) are the
relations that may be created between their subjects in connection with intellectual values and
copyrights. In a broad sense, it is the set of those relations which arise regarding the works
and services, intellectual values, dignity, business reputation, life, health, property ownership

and other rights.
In other words, the civil law as explained in a simple way regulates:

1. The procedure and the methods for citizens to obtain properties.

2. The ownership, possession, use, and dissolution of obtained properties.

3. In the cases of violation of ownership rights of a citizen or legal body.
Civil law intends to regulate the independent and equal rights of the parties engaged in
property and non-property relations, to meet their wealth and intellectual needs and to update
their social relations.

Each sector has its own methods to regulate social relations and it is one of the criteria for
determining it as an independent sector.

The civil legal regulatory method is a means to influence on the behaviour of participants in

the civil legal relations.

A basic and conventional methods of civil law is to let the subject take part in the civil legal
relations with equal rights. The second method is to permit negotiation. It is a method which
is used to form, change and terminate the business relations by reaching mutual negotiations
and concluding various covenants. The third method of civil law is the method of issuing

recommendations.

109



6.2.2. The Principles of Civil Law

Basic principles of civil law in Mongolia were stated in Clause 1.2 of Article 1 of the Civil
Code and the parties engaged in the civil legal relations shall comply with the following

principles:

1. Principle of equality of the participants in civil legal relations. Regardless of
whether it is a citizen or a legal person or a government institution, these shall have equal
rights if involved in the civil legal relations.

2. Principle of independence. It is impossible to distinguish the parties engaged in the
civil legal relations from the state or any other subject. In the case of stated in the law, for
instance, the respondent is required to take part as a subject if it allowed in the law to make a
claim against the relevant party for causing damage to others and in regard with the
intermediary ownership.3%®

3. Principle of inviolability of property. One of the rights protected by the
Constitution of Mongolia is the inviolability of property of any party. According to the
Constitution and Civil Code of Mongolia, citizens and legal entities shall be authorized to
possess, use, and dispose of any type of the state property. Any party is prohibited from
illegally using, possessing, and disposing of legally acquired property. Protecting the owner’s
rights shall become the court’s primary obligation. In other words, a principle to fairly protect
the owner’s right in any case shall be observed in the civil law.

4. Principle of freedom to contract. It is a principle which provides the parties
engaged in the civil legal relations with opportunities for freely selecting their partners and
the terms of covenant stated by the civil legal relations during the implementation of this
principle without the grounds specified in the law.

5. Principle of non-intervention. This principle includes the generality to be referred
to the content of other principles. For instance, it means not to interfere with all principles
such as the freedom to contract, and inviolability of property. It does not mean that the
contents coincide but expresses the significance of this principle. As Mongolia develops
under the market economy, the state role was comparatively reduced and even the
government’s engagement in the civil relations with equal rights of other parties limits the
interference of the government and local institutions in the activities of citizens and business
entities. The principle directs towards giving the opportunities to the parties to operate

independently.

325 Interpretation of the Civil code of Mongolia /general provisions/, Ulaanbaatar, 2005, p 9
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6. Principle of implementing the civil rights without restriction. Confirmation and
implementation of human rights guarantees are largely dependent on the social development
direction of the relevant country. It is related to regulating the possibilities of human rights
with restrictions in the laws of the states with non-democratic regimes. Mongolia set the
development of humanitarian and civil society as its mission, and it has become the basis for
the elimination of restrictions of rights. Therefore, implementation of the opportunities
provided by civil and other legislations is available to those involved in the relations. In other
words, this principle contains the meaning of ‘Everything not prohibited by the law is
permitted’.

7. The principle of restoring the violated rights. Protection of the civil law is legally
defined in order to restore the violated rights of the parties engaged in the civil legal relations
and to prevent the violation of civil rights. The methods to take self-help actions and get
rights recognized shall be used as specified in the Civil Code in order to get indemnified the
caused damage and to prevent violation of the rights in inevitable case.

8. Principle of judicial protection. Any person is given an opportunity to access the
court or arbitration in order to restore violated rights. The obligation to participate in the civil
legal relations and fairly fulfil the obligation is specified in Clause 206.1 or the Article 206 of
the Civil Code. However, the right to access the court or arbitration for the restoration of
violated rights granted in accordance with Clause 16.14 of the Article 16 of the Constitution
of Mongolia is not absolute, because it would practically result in that the obligation is not

implemented and even other party or third parties’ rights are violated.

6.2.3. The Civil Legal System

The civil law is not a collection of laws, but it has a complex structure and organization. The

civil law is divided into two categories: general and special provisions.

The general provision is a sum of the standards that regulate all the institutional elements of
the material and non-material legal relations in general. It includes the basic civil legal issues,
civil legal regulation issues, its regulatory methods and principles, grounds that give rise to
civil legal relations, civil legal protection, civil legislations, its application, civil law subject,
object, and transaction, periods stated in the civil law, law of obligations, and legal standards

of material and non-material wealth.

Special provisions include special types of obligations, copyright and patent law, inheritance

and international legal standards. For instance, obligation law means understanding about
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obligations, principles, systems, grounds that give rise to obligations, procedure, duration,
and methods to implement the obligations, and responsibilities to be charged in case of

failure in implementing the obligations.

It regulates the issues on the legal regulation of intellectual property right, copyright, patent
rights, leasing agreements, procedures on assessment and use of intellectual property and
intellectual property protection.

The inheritance law regulates the issues on understanding of the inheritance right, inheriting
under the law and ademption, acceptance and refusal of inheritance, and protection, transfer

of inheritance.

6.2.4. Sources of Civil Law

The forms which express civil law norms are generally referred to as the sources of civil law.
The sources of civil law include the laws and customary norms. For instance, if no reply was
given to the proposal on conclusion of a contract, the contract shall be deemed as

established.3?’

The civil legislations are compounded of the laws containing the civil legal standards which
were set by the state governing body. These are different from each other in terms of

capacities, and it is theoretically and practically significant to classify them:

1. The Constitution of Mongolia. The major law of any country is the constitution and
becomes the fundament of other laws. Therefore, the Constitution is included in the source of
the civil law. For example, the law clearly defines the country’s economy, types of properties,
and protection of ownership rights. In addition, the Constitution stipulates that Mongolian
citizens are entitled to fairly obtain, possess, own and inherit movable and immovable

properties, to conduct scientific works, and benefit from them.

2. Civil Code of Mongolia. It is main source of civil law. The Civil Code is a united legal act
that aims at regulating the material and non-material wealth and contains the systemized
standards of the civil law. This law is a unified law of the legal sector and aims at regulating
the entire social relations which are included in the regulatory issues of the civil law and is

the basis of other civil legislations. The law comprises of 63 chapter and 552 articles.

327 Clauses 196.1.6, 196.1.7, and Section 196.2 of Article 196 of the Civil Code of Mongolia, 2002
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3. Other laws or laws of Mongolia are the sources of civil law. These laws define particular
social relations, which are regulated by the civil law, by the legal standards. The following

laws shall be the sources of the civil law:

- Company Law?>?8

- Law on Cooperatives®?°
- Law on Bankruptcy3*°
- Law on Competition33!

- Law on State and Local Properties®3?

- Copyright law33

- Law on Allocation of Land to Mongolian Citizens for Ownership33*

- Law on Stock Market®® i.e.
4. International treaties. The international treaties to which Mongolia acceded are enforced
like domestic law. If provided otherwise in the international treaties than the domestic laws of
Mongolia, the regulations specified in the international treaties prevail.>*® According to this

provision, the international treaties shall become the source of civil law.

5. Customary norms. These are included in the sources of civil law. It is a customary norm
which was set by the state and was formed in the society as a result of being used for a long

time.

6.2.5. Effectiveness of the Civil Code

The effectiveness of the Civil Code includes its terms, scope, engaged parties and use (reuse).
The civil legislation is constantly amended, and new standards supersede the previous
standards. The social relations related to the regulation of civil law may be newly emerged or

already extant.

328Company Law, 2011, published in the Official State Journal, Toriin Medeelel, 2011, No. 42

329 aw on Cooperatives, 1995, published in the Official State Journal, Toriin Medeelel, 1995, No. 8-9

330Law on Bankruptcy, 1998, published in the Official State Journal, Toriin Medeelel, 1998 No. 1

331_aw on Competition, 2010, published in the Official State Journal, Toriin Medeelel, 2010 No. 28

332 aw on State and Local Properties, 1996, published in the Official State Journal, Toriin Medeelel, 1996 No.
11

333Copyright law, 2021, published in the Official State Journal, Toriin Medeelel, 2021 No. 30

334Law on Allocation of Land to Mongolian Citizens for Ownership, 2002, published in the Official State
Journal, Toriin Medeelel, 2002 No. 27

335 aw on Stock Market, 2013, published in the Official State Journal, Toriin Medeelel, 2013 No. 24

336 Clauses 2.2 and 3.2 of the Atrticles 2 and 3 of the Civil Code of Mongolia, 2002
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According to the Constitution of Mongolia, ‘The laws of Mongolia shall be officially
promulgated by the State Great Hural, and unless otherwise provided by law, they shall

become effective and enter into force after ten days from the date of publication.’33®

As it is stated in the Section 5.2 of Article 5 of the Civil Code, “if the newly adopted law
violates and does not meet interests, harmful for one or both of involved parties of contract,
then terms and conditions of the law before the new adoption is valid and prevail, it directly
appoints the use of ex post facto (retroactive law).

Valid terms of the Civil Code cover the period from the date of effectiveness to the
termination. Expiration dates of the most of laws are not specified and those are terminated
when the legislator repealed them directly or the contents of the previous legal acts were

amended or repealed by new legislation.

The scope of civil legislation is in accordance with the territorial principle applying either to
the entire territory of Mongolia or to some smaller geographic area. According to
internationally recognized standards and conventions, the Civil Law of Mongolia applies to

the following areas:

- Ships sailing on the open sea with Mongolian flag.

- Aircrafts with distinctive emblem of Mongolia which conduct air flights at the
airways of foreign countries.

- Territories on which the embassies of Mongolia are located.
The Civil Code of Mongolia shall apply to all parties or Mongolian citizens, foreign nationals
and stateless persons residing and existing in the territory of Mongolia. Moreover, Mongolian

and foreign legal bodies will also be included.

6.2.6. Similar application of the Civil Law

The legislator is unable to approve and enforce all legal norms which are required to
regulate social relations. The reason is that it is usually very common to witness such a case
where it was not known interrelation of materialistic and unmaterialistic wealth during the
adoption of a law, in that particular case it arises a failure and lack of law and it requires to
amend it. There is an understanding in civil law that in order avoid such a failure or to amend
the lack of the law, in the practice usually uses similar or identical civil law, whereas it is

stated in the article 4, clause 4.1 of Civil law “If there is no such a regulating rule of the

338 Clause 3 of the Article Twenty-six of the Constitution of Mongolia, 1992.
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particular interrelationship of the contract involved parties, it is allowed to use similar or
identical rule of law” in relation to the regulate the case. For instance, in terms of the
Commercial contract, in order to regulate certain specified detailed interrelations of the
contract is regulated according to the Sales and Purchase Contract’s requirement and

guidance.

Clause 4.2. of the Article 4 of the same law specifies that ‘In the absence of norms regulating
similar relations, the particular relations shall be regulated in compliance with the civil legal
content, principles and commonly accepted norms’ and Clause 4.3. of the Article 4 sets forth

that ‘“Norms regulating particular relationship shall not similarly regulate other relations.’

6.2.7. Protection by Civil Law 3%

Civil law aims at protecting and restoring violated rights. Participants in the civil law
relations are entitled to select a party who is to protect their rights as stated in the applicable
law. Civil law protection shall be implemented by the procedures approved by the court and
by arbitration. Civil rights shall be protected as follows:

a. Acceptance of the right. This is a method to remedy the uncertainly arisen between
the parties engaged in legal relations, to create conditions which are compulsory to normally
continuing enjoyment of their rights and obligations, and to intercept actions of a third party.
Acceptance of the rights is a protective method to be carried out under the judicial procedure.
It is regulated under Clause 4.3 of Article 4 of the Civil Code which sets forth that ‘Norms
governing special relationships should not be applied to other relations.’

b. Interception of the actions violating the rights and restore the situation prior to the
restoration. An authorized public official is entitled to use coercion under the established
procedures. Therefore, the court or arbitration may cease the rights if the parties became
unable to reach a mutual negotiation and the action violating the interest of a party under the
claim of an interested party and restore to its previous state.

c. Performance of obligations. It is a method to restore the violated right by a way of
getting implemented the legal and contractual obligations.

d. Remedy of the damage. It is method to let the guilty party indemnify the damage
and the claimant be out of the economic loss. On the other hand, it may be revealed as a

result of the abovementioned situations and other methods or an active action.

33 Article 9 of the Civil Code of Mongolia, 2002.
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e. Remedy of non-material damage. It is an issue to remove the damage caused to
non-material aspects of personhood on a broad term and to eliminate the damage caused to
other’s dignity, prestige and personal secret.

f. Payment of fine specified in the law and contract. The parties shall be liable to pay
the fine if they preliminary agreed to pay a fine or undue loss or stated in this law. Amount of
the fine shall be determined by the court or arbitration in view of the relevant time
circumstance in order to settle a dispute arisen between the parties.

g. Revocation of the resolutions which violate other’s rights. Those shall be the
resolutions issued by the court or arbitration.

h. Changing and terminating the civil legal relations. Awards by the court or
arbitration shall apply to change and terminate the civil legal relations. It shall not be related
to a resolution which violate someone’s rights.

i. Self-help. Clause 12.1 of the Article 12 of the Civil Code stipulates that ‘In case it is
impossible to get timely assistance from competent authorities, without which it is impossible
to exercise civil rights or if serious impediment to such rights may occur, respective actions
taken by a participant of a civil legal relationship in order to self-help and protect own
legitimate interests, and targeted at detaining the performer who might seize, destroy or
damage, escape or halt counter measures by the latest against legitimate actions taken by the
competent person, shall not be deemed illegal’.

J. Other measures specified in the law.

---000---
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Chapter 7. Regulation of the Loan Contract in Mongolia

7.1. Regulation of the Norms on the Loan Contract in Civil Code of
Mongolia
This section is aimed at achieving a comparison of the loan contract law or regulations for
loan relations regulated in the 1926 Civil Code that first governed civilian law relations in
Mongolia, and the Civil Codes of 1952, 1963, 1994 and 2002.

Also, despite the fact that the Mongols are one of the great ancient cultures, they had a legal
system for nomads, but there had been almost no legal system that governed settled social

relations and their legacy.

The 1926 Civil Code of Mongolia was a new phenomenon in Mongolian social legal
relations, because this law was developed on the basis of Continental (Roman-German) legal

model as well as the legal system of the Soviet Union.34?

1. In the 1926 Civil Code of the People’s Republic of Mongolia, the loan contract and loan

relations were included and regulated as follows:

- Under any contract, a competent person who has the right to claim or execute anything, or
borrows the land is called the ‘trusted man’ (i.e. the creditor). The other person who repays or

executes is called the ‘man in debt’ (i.e. the debtor).3*

- Any agreement can be established verbally or in writing, but it must follow the law, and any
written agreement must be signed by the two parties, and (or, as the case may be) it must be

certified by the an authority according to laws and regulations.34
- The law required that the contract be certified by an authority:

i. If it referred to giving or taking more than one thousand tugrugs.
ii. Contracts which were specifically stipulated in the law.3®

- Under the terms and objectives of a mutually agreed contract for the exercise of any rights

or obligations, the creditor has the right to make a claim or exercise the right to achieve

342 7. Sukhbaatar, B. Bathayar, P. Oyundelger, Civil Legislation of Mongolia, (Historical Bulletin), 1206-2012,
Ulaanbaatar, 2012, p 10.

344 Article 156, Chapter 8 of the People's Republic of Mongolia, 1929, Ibid, p 72.

346 Article 188, Chapter 8 of the People's Republic of Mongolia, 1929, Ibid, p 77.

348 Article 190, Chapter 8 of the People's Republic of Mongolia, 1929, Ibid.
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enforcement and return of the object of the loan if the debtor fails to pay or perform. Thereby
any creditor may force debtors to repay under state coercion, but persons convicted in any

civil case may not be imprisoned by the civil court or administrative authorities.®*

- Any contract or agreement indicates the importance of the interrelated responsibilities of the
creditor and the debtor. Note: The duties or obligation under the loan agreement states the
relationship with the contract. Such an agreement states that only the debtor is solely
responsible or has a certain obligation under the agreement to return the borrowed money or

the object, on the contrary, the creditor has no obligations to other parties. **2

- The term of any debt or obligation to be performed must be in accordance with the law or
contract. The creditor is not allowed to demand and claim against the debtor to repay and
perform before the agreed term. The debtor may voluntarily repay and perform before the
expiration date of the contract if there is no disagreement between the parties. In accordance
with the law or contract, it should be determined whether the interest is due for the remaining
period of the agreed term by the person who made the repayment before the expiration

date.3%*

- Any debtor who is obliged to pay back, not paid within the agreed time the debt and the
borrowed sum is considerably large size, the debtor shall impose an interest rate of 6 mungu

for each 1 tughrik as per every year.3®

- Contracts which permit unilateral raising of the loan price, which is important for any
person, without good reason, will be considered void®® and if the conclusion of the contract
is made due to the situation of poverty and the debt and obligation is really useless for the

poor borrower, it shall be reviewed and revoked by the appropriate court.3*°

2. The loan contract was regulated as following in the 9th chapter of the 1952 Civil Code of
the People’s Republic of Mongolia. According to the regulation in force, based on a loan
contract, the creditor shall grant a debtor money or other property that shall be determined by
characteristics of type, and the debtor will be obliged to return the money or the property in

the appropriate quantity with interest or without interest.*®* A contract for a loan worth more

30 Article 157, Chapter 8 of the People's Republic of Mongolia, 1929, Ibid, p 72
32 Article 158, Chapter 8 of the People's Republic of Mongolia, 1929, Ibid.

354 Article 173, Chapter 8 of the People's Republic of Mongolia, Ibid, p 75.

36 Article 178, Chapter 8 of the People's Republic of Mongolia, 1929, Ibid.

38 Article 192, Chapter 8 of the People's Republic of Mongolia, 1929, lbid, p 77.
39 Article 194, Chapter 8 of the People's Republic of Mongolia, 1929, Ibid.

361 Article 189, Chapter 8 of the People's Republic of Mongolia, 1952, Ibid, p 105.
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than 50 tugrug must be made in writing in order to avoid cancellation. Once a contract has
been concluded in written form, there is no need to present witness testimony except for
reasons of transforming the case into a criminal procedure.®® Paying interest on loans shall
be based only on principal sum. No interest may be charged on the interest accrued. The
lender may require the interest of a loaned sum of money if it is specified in a single
contract.®% Unless otherwise provided in the law or contract on interest rate, the debtor may
pay off one month in advance by notifying the lender one month before or finish the
repayment one month prior to the agreed period.®®” The debtor shall be obliged to pay the
lender 6% per annum if the term of the fixed contract was not fulfilled in due time or the
termless contract was not fulfilled by the debtor in time unless otherwise stated in the

contract.3%°

3. The loan contract was regulated as follows in Chapters 9 and 10 of the 1963 Civil Code of
the People’s Republic of Mongolia. According to the loan contract, the lender is obligated to
transfer ownership to the debtor of money or other property that shall be determined by
characteristics of type, and the debtor will be obliged to return the same amount of money or
the property in the same quantity and quality. Loan contracts of more than one thousand
tugrugs shall be made in writing. A loan contract is deemed to have been concluded from the
time the money or property were transferred to the debtor.®”* Long-term and short-term loans
shall be granted to employees, staff and members of cooperative organisations, as well as to
members of the Arts and Literature Association from the appropriate resources of public
organisations. The conditions for the loan disbursement, repayment condition and the
procedure for deducting interest on it are determined by the rules of the cashier of the
respective cooperative public organisation.3’? Lending to state, cooperative and public
organisations would be done through granting of fixed-term loans for specific items in
accordance with the plans approved by the Bank of the People’s Republic of Mongolia. Only
in accordance with the laws of the People’s Republic of Mongolia, one organisation could
grant material, loans in cash and advances to another organisation.®”* Lending to citizens was

carried out in accordance with a special rule approved by the Council of Ministers of the

363 Article 190, Chapter 8 of the People's Republic of Mongolia, 1952, Ibid.

365 Article 191, Chapter 9 of the People's Republic of Mongolia, 1952, Ibid.

367 Article 192, Chapter 9 of the People's Republic of Mongolia, 1952, Ibid.

369 Article 193, Chapter 9 of the People's Republic of Mongolia, 1952, Ibid.

371 Article 264, Chapter 9 of the People's Republic of Mongolia, 1963, lbid, p 179.

372 Article 265, Chapter 9 of the People's Republic of Mongolia, 1963, Ibid, p 180.

374 Article 269, Chapter 9 of the Civil Code of the People's Republic of Mongolia, 1963, Ibid.
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People’s Republic of Mongolia by the Bank and Mortgages Authority (through pawnshops)

of the People’s Republic of Mongolia. 37

4. The loan contract was regulated according to the following in the 23™ Chapter of the 1994
Civil Code of the People’s Republic of Mongolia. According to the loan contract, the creditor
is obligated to transfer ownership, use and possession to a debtor of money or other property
that must be determined by characteristics of type, and the debtor shall be obliged to return
the amount of money or the property in the same quantity and quality (Article 88%7"). Under a
cash loan, the borrower will repay the amount originally credited to the creditor, regardless of
the change in the exchange rate. If the loan contract is concluded for an indefinite period, the
debtor is obliged to return the loan item at the time requested by the creditor. The creditor has
the right to demand a repayment of the loan agreement item if the loan contract is concluded
for a certain period of time and the debtor fails to perform its obligations, and to repay the

loss for exceeding time."®

In addition, Article 368% of Chapter 45 of the Law specifically regulates the relationship of
bank lending. Under the bank loan agreement, the bank must transfer its ownership or
possession cash to the ownership or possession, use and governing of the debtor (individuals,
legal entities and state) for a certain period of time on the grounds and in the manner
prescribed by law; and the debtor has a responsibility to return the money within a certain
period. Bank loans may be with interest or interest-free. Bank loan contracts must be made in

writing. Any contract that fails to meet this requirement shall be invalid.

The interest rate on the loan to be granted by the bank must be set in accordance with the
terms of the contract. If the Debtor fails to repay the loan within the specified period and am
increase in the interest in this case is specified in the contract, the interest rate shall be fixed
at not more than 20% of the principal interest in the contract. If the money was agreed to be
transferred to the debtor after a particular period since conclusion of the contract and the bank

failed to transfer the money, the debtor is entitled to demand to take the money.

378 Article 270, Chapter 9 of the Civil Code of the People's Republic of Mongolia, 1963, Ibid, p 181.

377 Civil Code of Mongolia, 1994, Chapter 6, Article 88: Rights of a Non-Owner 1. A non-owner shall possess,
use and govern of its property, intellectual property and rights in accordance with the direction of its activity
within the powers granted by the owner defined by law or contract. Source: Ibid, p 290.

378 Article 229, Chapter 23 of the Civil Code of the People's Republic of Mongolia, 1994, lbid, p 296.

380 |bid, p 325 and 326.
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7.2. Legal Regulation of Loan Contracts in the Civil Code of

Mongolia of 2002
The loan contract is regulated in the following manner in the Articles 281-285 of Chapter 24
of the Civil Code?® of Mongolia which was approved in 2002. Under a loan contract, a
creditor is obligated to transfer to the ownership of debtor money or other property that shall
be determined by characteristics of type, and a debtor shall be obligated to return the property
of the same type, amount, quality, and quantity or money that was received by it within the
negotiated period. Under a loan contract, parties may negotiate and determine the interest. If
an interest is set, the loan contract shall be concluded in written form. If this requirement is
not satisfied, right to receive interest shall be forfeited. Loan contracts shall be deemed
concluded after transferring money or other property to the debtor. If the time of loan
repayment is not set by the contract, debtors shall be obligated to repay the loan upon the
creditor’s request, within one month from the time of the request. If the interest rate was set
in the contract, the loan can be paid off before the expiration date with interest only if the
parties have agreed in advance or if the creditor has agreed.®®! Unless otherwise provided by
contract, the interest rate is considered a per annum rate. If the financial situation of the
creditor deteriorates and the debtor failed to perform its obligations, the creditor is entitled to
demand immediate repayment of the loan. If circumstances existed prior to conclusion of the
contract which justify this, but the creditor becomes aware of them only after concluding the
contract, it shall be entitled to demand immediate return of the loan. If certain circumstances
arise under which a debtor may fail to repay a loan due to deterioration of its economic

condition, the party that promised to grant the loan shall be entitled to refuse to give the loan.

Rules for granting a loan under the mortgage procedure are regulated in Article 286 of
Chapter 24 of the same law as follows. In order to ensure the fulfilment of obligations arising
from a loan contract, the creditor shall be entitled to require immovable property collateral.
Interest rate on such a guaranteed loan shall be determined by the parties. In case the debtor
fails to repay the loan and interest on time, the creditor shall immediately notify the debtor in
writing of its intention to sell the mortgaged property to ensure fulfilment of the obligation. If
the debtor fails to perform its obligations within 10 days from the date of notification, the
property may be sold on a commission basis or at auction, and the proceeds shall be used to
perform the obligations on which the debtor defaulted, and the remaining money shall be
returned to the debtor. The debtor is obligated to ensure full safety of mortgaged property, but

381 Clause 283.3, Article 283 of the Civil Code of Mongolia, 2002
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it shall not have the ownership or disposal rights. A contract for a loan with collateral issued
by a lender shall be concluded in writing. A contract not complying with this requirement

shall be deemed void.

Articles 451, 452 and 453 of Chapter 45 of the same law regulate the loan issuance relations
of a bank and legal entity entitled to give loans. Under a loan contract a bank or credit agency
(henceforth: creditor) shall undertake to transfer to the debtor financial assets for certain
periods of time and according to grounds and procedures set out in law; and the borrower
shall undertake to return that sum within the agreed duration and to pay interest if specified in
the loan contract. The loan contract shall be concluded in the written form and the loan from
creditor may have interest or no interest. It can be specified in the contract that the debtor
shall pay an additional interest but not exceeding 20% of the main interest in case of failure
to repay the loan in contract period. The bank or credit agency shall not impose fines for
issued loans. The creditor is obliged to make its loan interest rate known to the public. The
debtor shall pay interest and, if provided by the contract, additional interest in case of failure
to repay the loan on time. In case the debtor fails to fulfil its obligations under the loan
contract and if the contract provides that the guarantee shall be transferred to the creditor
without dispute, the creditor shall exercise the right of disposal over the mortgaged or

pledged assets on the next day after the contract expiration.

7.3. Other Laws Governing Loan Contract Relations in Mongolia

382 international treaties,

The sources of civil law in Mongolia, such as the Constitution,
national legislation, legal principles and customary norms, are the sources of regulating loan

relations.

In terms of regulatory force as civil law sources, they are ranked as follows: the Constitution,

international treaties, national legislation, legal principles, and customary norms.3&

In contractual relations, however, the agreement of the parties or the terms of the contract
must be considered as a source of law as well. This will be done while ensuring compliance
with laws and regulations. In case of non-compliance with the legislation, the relevant

provisions (sanctions) of the law shall be applied. The contract itself becomes the source of

382 Constitution of Mongolia 1992, published in the Official State Journal, Toriin Medeelel, 1992 No. 1
384 N. Lundendorj, Dpx 3yit cyanan: ®unocodu, onon [Jurisprudence Legal Studies: Philosophy and Theory],
Ulaanbaatar, 2011, p 81
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the contractual relationship, provided that it does not violate the law or customary rules of

conduct which may apply.

Article 2.1 of the Civil Code of Mongolia states that ‘Civil legislation shall consist of the
Constitution, this law and other legislative acts enacted in conformity with them’. As of the
first half of 2022, more than 816 laws are in force in Mongolia.®®” Below are some of the key

laws related to loan contract law:

- Law on [Mortgage] Pledge of Immovable Property3® (2009.07.09). This law expands
the scope of the pledge contract in compliance with the provisions on the pledge
contract of the Civil Code. The law regulates the specific norms as registration of
mortgage contracts, the conclusion of double mortgage agreements, the pledge of
mortgages, land and apartments, and the protection of consumer rights.

- Law on pledges of movable property and intangible property®® (2015.07.02). It
regulates the rights of pledge arising on the basis of the contract, the content of the
pledge agreement, the guarantee of the pledge, the specifics of the pledge agreement
of some types of movable property and the database.

- Law on Copyright (2021.05.06). This law regulates the transfer of copyright on a
contractual basis and the use of copyright by others on a contractual basis.

- Law on Patents®* (2021.05.06). The law regulates the issues related to the possession
of individuals and joint patent certificates and the possession of patents by employers.
For example, it regulates co-authors’ agreements, license agreements, and compulsory
licensing agreements.

- Law on State and Local Property®®? (1996.05.27). It regulates privatization methods
such as privatization of state and local property, use, sale and transfer them
concession and lease contracts, cancellation of acts, free possession agreements,
auctions, tenders, management agreements, debt settlement and share ownership

agreements.

387 Unified legal database, https://legalinfo.mn/mn

39 aw on Pledge of Immovable Property, 2009, published in the Official State Journal, Toriin Medeelel, 2009
No. 28

3% | aw on pledges of movable property and intangible property, 2015, published in the Official State Journal,
Toriin Medeelel, 2015 No. 28

391 Law on Patent, 2021, published in the Official State Journal, Toriin Medeelel, 2021 No. 34

392 |_aw on State and Local Property, 1996, published in the Official State Journal, Toriin Medeelel, 1996 No.11
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Law on Company (2011.10.06). The law provides for the establishment contract of a
company, the merger, consolidation, division, contract, contract to conclude with the
executive body, and the provision of audit services.

Law on Partnership®®® (1995.05.11). Based on the partnership establishment
agreement or partnership agreement, there are 3 types as all members are fully
responsible, some members are fully responsible and limited liability.

Law on Savings and Credit Cooperatives®** (2011.10.27). The Savings and Credit
Cooperative is a non-profit legal entity with democratic management and joint control
that provides savings and credit services to its members on the basis of a license in
order to meet the common economic, social and cultural needs of its members. It
defines the legal basis of the Savings and Credit Cooperatives and regulates the
relations arising in connection with its activities.

Law on Bankruptcy (1997.11.20). In the event of insolvency and bankruptcy, the
plaintiffs shall meet together and make a decision by more than 66.7 percent of the
votes. In addition, the law regulates the termination of certain types of previous
agreements and contracts concluded in the event of bankruptcy, as well as restricting
the power and the right to conclude further agreements and contracts.

Law on Deposits, Settlement and Loan Activities of Banks and Authorized Legal
Entities®® (2021.05.21). It regulates above relations in accordance with the terms of
the savings and loan agreements in the Civil Code in detail. For example, interest
rates, overdue loans, guarantees, collateral, and debt collection are regulated in detail.

Law on Non-Bank Financial Activities®® (2002.12.12). This law provides for loan
and factoring services, payment guarantees, issuance of payment instruments,
electronic payments, money remittance services, foreign exchange trading, trust
services, investment in short-term financial instruments, investment and financial
advice and the activities of legal entities to obtain special rights of non-bank financial
institutions to conduct non-bank financial activities, such as financial intermediation

activities related to the pledge of movable property from government institutions.

393 Law on Company, 2021, published in the Official State Journal, Toriin Medeelel, 2021 No. 42

3% Law on Partnership, 1995, published in the Official State Journal, Toriin Medeelel, 1995 No. 8-9

3% Law on Deposits, Settlement and Loan Activities of Banks and Authorized Legal Entities, 2021, published in
the Official State Journal, Toriin Medeelel, 2021 No. 27

3% Law on Non-Bank Financial Activities, 2002, published in the Official State Journal, Toriin Medeelel, 2002
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- Law on Credit Information®®’ (2011.10.20) This law regulates relations regarding the
establishment of a credit database, processing, storage, protection and use of credit
information, provision of credit information services to consumers, and issuance,
revocation and monitoring of licenses for credit information holders.

- Law on the Credit Guarantee Fund®® (2012.02.10). This law establishes the legal
basis for the loan guarantee fund, which aims to increase the financing opportunities
required for the activities of citizens and legal entities, promote employment, and
provide a stable source of income for citizens, and regulates relations related to the
provision of loan guarantee services.

- Law on the Electronic Signature®® (2021.12.17). The law defines the possibility of
making electronic signatures, electronic documents, contracts in electronic form, the
method of stamping, and allows electronic signatures to be used in the same way as
regular signatures and therefore making it possible to conduct e-commerce, electronic
payments, and conclude contracts electronically.

- Law on Public Notaries*® (2011.02.10). It regulates notarial acts certifying
transactions, agreements, powers of attorney, testaments, notarization of signatures,
and notarized notice of performance without dispute. It also regulates the notary to
issue a notarized notice in case of the parties have agreed to settle the dispute in an
out of court and it was certified by a notary.

- Law on the Enforcement of Court Decisions*** (2017.06.09). Procedures for the
restriction of the rights of the payer, suspending payment obligations, sealing,
pledging and enforcement selling the properties, maintenance of registration for
payable persons and providing notification and inquiries are set by the law. It also
provides the regulation for the conclusion, settlement, and conciliation of a contract
with a person who is obligated to pay in accordance with a court decision.

- Law on Conciliation?®? (2012.05.22). Article 74.6 of the Civil Procedure Code of
Mongolia states that ‘In the event of a settlement, the parties may agree on the total
claim or a specific part of the claim and enter into a settlement agreement before the

court trial. The content of the contract shall enter into force upon written agreement

397 Law on Credit Information, 2011, published in the Official State Journal, Toriin Medeelel, 2011 No. 45

3% |aw on Credit Guarantee Fund, 2012, published in the Official State Journal, Toriin Medeelel, 2012 No. 9

3% Law on Electronic signature, 2021, published in the Official State Journal, Toriin Medeelel, 2021 No. 8
400L_aw of Notary, 2011, published in the Official State Journal, Toriin Medeelel, 2021 No. 9

401 Law on Enforcement of Court Decisions, 2017, published in the Official State Journal, Toriin Medeelel,
2021 No. 41

402 |_aw on Conciliation, 2012, published in the Official State Journal, Toriin Medeelel, 2021 No. 25
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of the parties, which shall be accepted and signed by both parties. The conciliation
agreement is in accordance with the Civil Code and does not affect the legally
protected interests of third parties.” It also details the process of concluding a

conciliation agreement with the support of a mediator and the process of court
confirmation the contract.

---000---
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Chapter 8. Legal Environment to Protect Assets and to Ensure
the Fulfilment of Loan Contract Obligations in Mongolia

8.1. Mongolian civil law hasn’t the regulation of actio pauliana.
8.1.1. Protecting Creditor’s Interests in Mongolia

Legal norms to protect the interests of creditors are contained in the civil legislation of
Mongolia. For example, Articles 284%% and 285%% of the Civil Code protect the creditor from

the risk that the debtor will not be able to repay the loan due to deteriorating assets.

Chapter 6 of the Civil Code of Mongolia also defines an ‘invalid transaction’. For example, a
transaction entered into under the guise of a fictitious transaction, a transaction entered into to
cover up another transaction, a transaction entered into in not good faith, with a clear
intention of it to be disclosed, a transaction entered into in violation of the law, or a
transaction entered into without the consent of the person concerned; are considered invalid
transactions.® Article 59 of the Civil Code states, ‘If a person has been deceived for the
purpose of concluding a transaction, the deceived person shall have the right to demand that
the transaction be considered invalid. In this case, whether the fraudulent person intended to
make a profit or to harm the deceived person shall not affect the invalidation of the
transaction.” The civil law provides the provision for compensation for damages caused to

others by the person who entered into such an invalid transaction.

Therefore, in the case of any sham or otherwise fraudulent contract, for instance, the transfer
of collateral for the purpose of concealment, the civil court considers the contract invalid and
criminalizes the debtor for the crime of ‘fraud’, imposing him/her criminal liability and the
damage to be compensated. To illustrate it | reiterate the question from my first survey as an
example: ““A”, the director of “KKK” LLC took out a 10-year loan from “BBB” a non-bank

financial institution, mortgaging a private apartment owned by his wife “M”. For the first 5

403 Article 284 of the Civil Code of Mongolia: Immediate demand for repayment of the loan

284.1. If the debtor's property status is deteriorated and he/she is unable to repay the loan, the creditor has the
right to demand the repayment of the loan, immediately.

284.2. If the circumstances specified in Article 284.1 of this Law arose before concluding the loan agreement
and the debtor found out about it after concluding the agreement, he / she shall have the right to demand the
repayment of the loan, immediately.

404 Article 285 of the Civil Code of Mongolia: Refusal to issue a loan

285.1. A person who promises to provide a loan has the right to refuse to grant a loan if there is a sign that the
debtor's financial condition deteriorates and he / she becomes insolvent.

404 Article 56 of the Civil Code of Mongolia, 2002

405 | bid.
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years after receiving the loan, the loan was repaid on a regular basis according to the loan
graph, but it has not been repaid for the last 1 year. The non-bank financial institution that
gave the loan was informed that our company’s business had failed and had become
insolvent. “BBB”, the non-bank financial institution was also notified that during this period,
the collateral was transferred to a friend “C”’s company “XXX”, and the apartment was
pledged as collateral for a loan from friend C. “BBB”, the non-bank financial institution has
filed a lawsuit in a civil court to take and transfer the collateral from “XXX” company and

sell it at auction to compensate the damage’.

After receiving the claim and during the time resolving the civil case, the court would find
that citizen ‘A’ had entered into a sham loan agreement with his friend ‘C’ stating that he had
‘borrowed money from a non-bank financial institution for 2 years’. The sham contract
concluded by the parties would be considered invalid the creditor having been deceived, or
the debtor having been considered to have committed a criminal act and transferred the case
to the prosecutor’s office or the police for investigation in accordance with Article 30 Clauses

30.2 and 30.4 of the Criminal Procedure Code.

The law enforcement authorities that receive the information will be charged to investigate
for the presence of elements of this crime and shall be subject to criminal liability in case of
proof is determined in accordance with the provision stated in Article 17 Clause 17.3 (Fraud)
of the Criminal Code of Mongolia®®® for ‘fraudulently or using documents, items or
electronic means, or intentionally creating a fictitious [operation, having] transferred and

took the property or property rights [...] shall be punished.’

The Civil Code*” provides the legislation under which it is possible to grant a mortgage loan,
which gives the creditor the right to demand collateral in order to ensure the performance of
contractual obligations and to protect against risk.*®® The transfer of collateral is prohibited
and must be notified to the creditor if it is necessary to do so and it is provided that the

transfer should be done with its consent.

With the Law on Pledge of Immovable Property, one of the Civil Code of Mongolia, the
pledge of immovable property and related rights as a guarantee to ensure the performance of

obligation, conclusion of a mortgage agreement and enforcement of obligations as a

408 Criminal Code of Mongolia, 2015, published in the Official State Journal, Toriin Medeelel, 2016 No. 21
407 Civil Code of Mongolia, 2015, published in the Official State Journal, Toriin Medeelel, 2002 No.7
408 Article 153 of the Civil Code of Mongolia
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guarantee of performance of obligations are regulated*® and it protects the interests of the
creditors. For instance, a pledgee may be an obligor or a third party, which regulates the use
and protection of collateral, transfer to the ownership, possession and use of others, ensuring
the performance of obligations with collateral, and registration of the pledge agreement in the
state registry. For example, citizen ‘B’ received a loan of 100 million MNT for a period of 15
years from ‘DDD’ bank as collateral for 2.5 hectares of land valued at 400 million MNT.
Borrowed MNT 150 million from ‘MMM’ Bank and MNT 50 million from ‘PPP’ non-bank
financial institution. The same land was pledged when financial institutions demanded
collateral to secure the performance of contractual obligations. In this case, citizen ‘B’
pledged one item of collateral to several persons as stated in Article 154.5, Chapter 154 of the
Civil Code of Mongolia. In addition, according to Article 12 of the Law on Pledge of
Immovable Property, each pledge agreement must be notified to the competent state authority
and registered in the state registry. This protects the interests of creditors by law and prevents

the illegal transfer of collateral.

Also, Article 494 Clause 494.1 of the Civil Code stipulates that ‘in case a person who
acquired property without grounds transferred the property to a third party free of charge,
the third party shall be obliged to return the property to the authorized person’ and that is, if
it is established that an asset was acquired without justification or that if unjust enrichment,
was found the asset shall be transferred to an authorized person without any dispute. This
provision may also be applied by a court if the debtor is found to have forged or transferred

its assets, falsely.

In addition, Article 48 Clause 48.1 of the Company Law*!? states, ‘In order to protect the
legal rights of the creditor, if the company’s equity is less than the share capital specified in
the company’s charter at the time, or the company becomes insolvent, therefore, it is
prohibited to sell the company’s property, property rights and goods produced by the
Company to others at a price lower than the price’.

Except this, if the debtor conceals assets, property rights, obligations, property information
and movements for the purpose of intentional bankruptcy, a senior official or a founder of a
legal entity deferred repayment, eased the repayment conditions, reduced the loan interest
rates, notified to clients that it became insolvent in order to fail the payment by filing a

request for bankruptcy and announced bankruptcy artificially, it is considered that it

409 Article 1.1, Chapter 1 of the Law on Pledge of Immovable Property, 2009
410 Company Law, 2021, published in the Official State Journal, Toriin Medeelel, 2021 No. 42

129



committed the crime ‘Intentional, Fictional Bankruptcy’ provided in Article 18 Clause 18.10

411

of the Criminal Code of Mongolia®** and criminal punishment may be imposed.

Article 19 Clause 19.1 of the Bankruptcy Law of Mongolia**? states that ‘The following

agreements and transactions concluded by the Defendant shall be invalid:

19.1.1. Agreement and transaction on transfer of property to the ownership of the
members of the respondent’s governing body and their family members within 2 years prior
to the initiation of the bankruptcy case free of charge.

19.1.2. Agreement or transaction on transfer of property to the ownership of a person
other than specified in 19.1.1 of this Law without compensation within 1 year prior to
initiating a bankruptcy case.

19.1.3. Agreement on sale of property and provision of services to others with obvious
advantage within 1 year prior to filing to initiate bankruptcy case.

19.1.4. Agreement or transaction entered into within 120 days prior to the filing of a
bankruptcy case in order to give obvious preference to certain plaintiffs.

19.1.5 Agreement or transaction entered into in violation of this law since the filing of
the bankruptcy case.’

The above provisions are set forth for the prevention of measures which might damage
creditors by considering the listed agreements or transactions invalid as agreement and
transaction on transfer of property to the ownership of the members of the respondent’s
governing body and their family members within 2 years prior to the initiation of the
bankruptcy case free of charge, agreement or transaction on transfer of property to the
ownership of his/her relatives or other related parties without compensation within 1 year

prior to initiating a bankruptcy case free of charge, agreement on sale of property and

411 Article 18.10 of the Criminal Code of Mongolia (2015): Intentional, fictional bankruptcy

1. Hiding assets, property rights, property obligations, property information and property transactions, or hiding,
destroying, modifying accounting records, other payment documents which define economic activity of a legal
person or self-employed person with a purpose of intentional bankruptcy shall be punishable by a fine equal to
from two thousand seven hundred to five thousand four hundred units, or limitation of free travel right for a
term from six months to on year, or imprisonment for a term from six months to one year.

2. Causing a damage in substantial amount in the result of false bankruptcy by way of informing the partners
about having gone bankrupt, filing a request to an institution of a bankruptcy case by an authorized person or
founder of a legal person for the purpose of non-payment of a loan, relieving conditions of its repayment,
lowering the loan interest or for non-payment thereof shall be punishable by fine equal to from two thousand
seven hundred to five thousand four hundred units, or limitation of free travel right for a term from six months
to on year, or imprisonment for a term from six months to one year.

3. If the crime stated in paragraph 1 and 2 of this articles has been committed on behalf of legal person or for the
interest of ta legal person, the legal person shall be punishable by a fine equal to from ten thousand to eighty
thousand units.

412 Bankruptcy Law, 1997, published in the Official State Journal, Toriin Medeelel, 1998 No. 1
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provision of services to others with obvious advantage within 1 year prior to filing to initiate
bankruptcy case, agreement or transaction entered into within 120 days prior to the filing of a
bankruptcy case in order to give obvious preference to certain plaintiffs and agreement or
transaction entered into in violation of this law since the filing to initiate the bankruptcy case.

In other words, it is the legal regulation for the fraudulent transfer in the Law on Bankruptcy

or for actio pauliana.

8.1.2. A status of dispute settlement in a Civil Court

In Mongolia, from 2017 to 2021, a total of 114,919 civil cases were resolved at the first
instance under the Civil Code. See Figure 1.

Figure 1. Civil cases, 2017-2021
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However, the following Table 3 shows civil cases related to the studied loan disputes,

resolved in the courts of first instance.

Table 3. The loan disputes

Civil cases of loan disputes settled by courts of first instance

Years Loans from non-bank
Bank loan ) S Other loans Total
financial institutions
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2017 2019 1590 6551 10160
2018 1494 1594 5560 8648
2019 503 1138 5684 7325
2020 645 2386 5792 8823
2021 1311 2783 4858 8952

Source: Author’s compilation is based on the E-database of the court of Mongolia (June 25, 2022,
00:15), http://www.shuukh.mn/.

From the above shown data, it is clear that 38.2 percent of all civil cases resolved under the
Civil Code are related to loan contracts.**® During this period, there were 14 disputes
involving third parties in civil cases related to loan contracts.

In addition, the number of cases settled by the civil first instance courts under the Bankruptcy
Act was as follows: 21 cases were settled in 2017, 15 cases in 2018, 25 cases in 2019, 15
cases in 2020, and 15 cases in 2021%'4. A third party was involved in only one bankruptcy

case, but it did not make an independent claim and was not declared as a defendant.

The only civil dispute related to the loan contract from the electronic database of court
decisions of Mongolia involving a possible actio pauliana was in a case when the debtor
transferred his assets to others by concluding a sham contract and a lawsuit was filed in the
civil court to invalidate the agreement but the request to that effect was rejected and the claim

was dismissed in full.

Thus, a study of loan and performance disputes resolved under the Civil Code and the
Bankruptcy Act by the courts of first instance in Mongolia did not find any cases of the
obligor concealing the collateral from the creditor, fraudulently transferring it to others,
offering preferential treatment to some creditors over others or pretending to be insolvent.

In case the debtor damages the creditor by fraudulent insolvency, concealment of assets, or
intentional bankruptcy without payment, it is considered — depending on the circumstances
and elements of the case — that a criminal act was committed during the composition

procedure according to Article 17 Clause 17.3 of the Criminal Code of Mongolia (Crimes

413 The Judicial General Council of Mongolia, (June 26, 2022, 15:30),
http://www.judcouncil.mn/site/news/yearsreport
414 E-database of the court of Mongolia (June 25, 2022, 00:15), http://www.shuukh.mn/
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Against Property Rights — Fraud)’, Article 18 of the same law, Clause 18.10 (Deliberate and
Artificial Bankruptcy) or Clause 18.11 (lllegal Bankruptcy) and so this finding may be due to
the fact that the fraudulent transfer of property is subject to criminal liability.

The Nationally Registered Crimes and Misdemeanours Statistics of the National Police
Agency of Mongolia can be viewed on the Statistical Information website
https://www.1212.mn, but it is impossible to differentiate between criminal cases of fraud,
detention, deferral, transfer of property for the purpose of granting privileges, intentional
bankruptcy, and illegal bankruptcy. This is because the statistics generally include the as
'packages' the crimes against property rights and economic crimes categories.*'® See Table 4
for details.

Table 4. From Nationally registered crimes and violations statistics

Years 2017 2018 2019 2020 2021
Total number of crimes
) ) ) 32259 36220 31524 23064 25429
registered in Mongolia
Out of Crimes against
total ] 18176 22468 18341 12061 13632
property rights
crime (By
type of Economic
. ) 287 242 247 123 158
crime) crime

Source: Author’s compilation is based on the NSO of Mongolia 2017-2021 (June 24, 2022, 23:15).

In addition, according to criminal statistics for 2021, 53.6 percent of all crimes registered in
Mongolia were crimes against property rights. However, 48.4 percent of crimes against
property rights were crimes of fraud, accounting for the largest percentage of all crimes (see

Figure 2).

Figure 2. Crimes against property by 2021, types, percentage (real case number)

415 Note: Crimes against property include theft, robbery, fraud, and embezzlement. Since these types of crimes
account for the majority of crimes, the number of crimes is included in the statistics, separately. However, over
20 crimes as ‘lllegal use of monopolies and dominance in the market’, ‘Influence on the exchange rate and
national currency’, ‘Tax evasion’, ‘Money laundering’, ‘deliberate and artificial bankruptcy’, ‘lllegal
bankruptcy’ and etc are included in economic crimes and the total number of these cases is included in the
statistics due to their low incidence.
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Embezzlement, 2.95
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Robbery, 3.08

Source: Author’s compilation based on the NSO of Mongolia 2021

Statistics also show that the number of frauds has been on the rise over the past five
years (See Figure 3).

Figure 3. Fraudulent crime, 2017-2021, by cases
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Source: Author’s compilation based on the NSO of Mongolia 2017-2021.

134



8.1.3. An Online Survey to Identify Trends in Actio Pauliana’s Legal Theory
Research in Mongolia

No research by Mongolian scholars or researchers on actio pauliana has been published in
the Mongolian Legal Research Database, as of yet. Therefore, in order to ensure the
fulfilment of obligations in civil law in Mongolia and to determine the theoretical direction of
the legal transfer of assets, two small online surveys were conducted among Mongolian
citizens. The first survey was conducted among Mongolian lawyers and legal scholars, and
the second survey was conducted among ordinary citizens other than lawyers and legal

scholars.

a. A Survey of Mongolian Lawyers and Legal Professionals
The survey was conducted from September 18, 2020, to November 25, 2020, and a total of 95

lawyers, researchers, attorneys, prosecutors, and law enforcement officials participated (1
percent of the respondents were prosecutors, 20 percent were attorneys, 14.4 percent were
legal researchers, and 64.4 percent were other or law enforcement officers): 7.8 percent of the
respondents were 21-30 years old, 40 percent were 31-40 years old, 45.6 percent were 41-50
years old, and 7.8 percent were over 51 years old. 44.9 percent of the respondents were male

and 55.1 percent were female.

Based on the results of the survey, it may be concluded that actio pauliana has not been
studied in Mongolia, for the reason that, to the question ‘Do you know the regulation of the
actio pauliana?’, 88 out of 95 people answered the question and 7 people did not answer at
all, while 5.6 percent of respondents answered ‘I know’, 27.3 percent said ‘I heard’, 20.5
percent said ‘I don’t remember’, and 46.6 percent said, ‘I don’t know’.

Then the following question was posed: ‘How would you resolve the lawsuit in the following
cases? Company of CCC’s director “A” has taken out a 10-year loan from BBB, a non-bank
financial institution. As collateral “A” presented a private apartment owned by his wife “M”.
For the first 5 years after receiving the loan, the loan was repaid according to the schedule,
but it has not been repaid for the last 1 year. “A” told the non-bank financial institution that
the company’s business was failing and insolvent and that he had “transferred the mortgaged
apartment” to friend “C”, to repay a loan he had previously taken. BBB’s non-bank financial
institution has submitted a claim in a civil court to “transfer the collateral from “XXX” and
sell it at auction to recover damages. The court found that citizen “A” had entered into a

fraudulent loan agreement with his friend “C” during the civil proceedings.” 90 out of 95
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respondents answered the question and 5 people did not answer at all. 36.7 percent of
respondents selected the answer ‘The claim shall be resolved through civil procedure’, 52.2
percent said ‘According to Article 17.3 of the Criminal Code of Mongolia, a criminal case
shall be initiated against citizen “A” for “fraud” and a criminal procedure shall result, which
will then be and resolved.’, 8.9 percent selected ‘I don’t know’, and 2.2 percent selected,
‘Other’. Unfortunately, only one person gave the correct answer in this survey. He or she
answered:
‘l wanted to write a detailed answer. Because | wondered if something had been
miscalculated or misunderstood. This means that the transfer of ownership of the
collateral does not terminate the right to pledge and does not impede the exercise of
the right to pledge. Therefore, the plaintiff is not concerned about the transfer of
collateral in this situation. The respondent company does not gain an advantage in
any way. So why consider continuing the case or going to the police? The plaintiff, of
course, will settle the case. In the case of a loan repayment claim, the borrowing
company and the new owner shall be held liable for the performance of the obligation
with collateral.’
This was the answer | was waiting for. The responses to the survey can be seen in the

following graphs.

About of actio pauliana*’

95 responses
Publis analytics

Figure 4. Age of the respondents, age groups, by percentages

47 Translation of survey responses from the Mongolian language
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Source: Author’s compilation using survey results

Figure 5. Employment status of the respondents, by percentages
The Prosecutor, 1.00

The Judge, 0.0
.

Source: Author’s compilation using survey results

Figure 6. Jender status of the respondents, by percentages
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Source: Author’s compilation using survey results

Figure 7. Do you know the regulation of the actio pauliana?

| know, 5.60

| don't know, 46.60 ~lheard, 27.30

Source: Author’s compilation using survey results

Figure 8. Question: How will you resolve the case in the following cases? Company of
CCC’s director ‘A’ has taken a 10-year loan from BBB’s non-bank financial institution, as
collateral for a private apartment owned by his wife ‘M’. For the first 5 years after receiving
the loan, the loan was repaid according to the schedule, but it has not been repaid for the last
1 year. He told the non-bank financial institution that the company ’s business was failing and
insolvent and that he had ‘transferred the mortgaged apartment to friend ‘C’, to repay a loan
he had previously taken. BBB’s non-bank financial institution has demanded a claim in a
civil court to ‘transfer the collateral from XXX’ and sell it at auction to recover damages.
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The court found that citizen ‘A’ had entered into a fraudulent loan agreement with his friend
‘C’ during the civil proceedings.

Other, 2.00

Acc
17.3
Code o
criminal

initiated g

citizen “A” fo
and a crimina h
procedure shall be

initiated and resolved.,
52.00

Source: Author’s compilation using survey results

If you choose ‘Other’ in the question above, please write your comment.

4 responses

- I’m police.

- | wanted to write a detailed answer. Because | wondered if something had been
miscalculated or misunderstood. This means that the transfer of ownership of the collateral
does not terminate the right to pledge and does not impede the exercise of the right to pledge.
Therefore, the plaintiff is not concerned about the transfer of collateral in this situation. The
respondent company does not gain an advantage in any way. So why consider continuing the
case or going to the police? The plaintiff, of course, will settle the case. In the case of a loan
repayment claim, the borrowing company and the new owner shall be held liable for the

performance of the obligation with collateral.

- Debts are generally over

b. A Survey Conducted Among Other Regular Citizens
This study was conducted from March 4, 2022 to April 5, 2022. A total of 200 people

participated in the survey. Among those surveyed, 17.5 percent were 18-30 years old, 25.1
percent were 31-40 years old, 41.5 percent were 41-50 years old, and 17.4 percent were over
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51 years old. In terms of education, 90.8 percent have higher education, 4.6 percent have
specialized secondary education, 3.1 percent have completed secondary education, and 1.5
percent have incomplete secondary education. In terms of employment, 45.1 percent are civil
servants, 5.1 percent are non-governmental organizations employees, 19 percent are private
sector employees, 11.8 percent are self-employed, 2.6 percent are herders, and 5.6 percent are
students, 6.7 percent of pensioners and 7.7 percent of others (unemployed or those not

mentioned above).

This study asked the following one question, only: ‘Citizen “B” mortgaged his car and
borrowed money from citizen “A”. The collateralized car was transferred to the name of a
his/her colleague (fraudulently). After a while, citizen “A” knew that he/she had lost the car
which was a collateral, but he/she did not know where or whom to ask. What would you
say if citizen “A” asked you where, and to whom to turn?’ The answer should be chosen
from ‘police, courts, prosecutors and attorneys.” A total of 195 people answered and 144
people or 73.5 percent selected ‘Police’, 29 people or 14.8 percent selected ‘Court’, 2
people or 1 percent selected ‘Prosecutor’, and 35 people or 17.9 percent selected

‘Attorneys’.

The responses to the survey can be seen in the following graphs.

A tiny survey*8

200 responses
Publish analytics.

Figure 9. Age of the respondents, age groups, by percentages

418 Translation of survey responses from the Mongolian language
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over 51, 17.00

|\ 31-40 years, 25.00

Source: Author’s compilation using survey results

Figure 10. Education status of the respondents, by percentage

Illiterate 0
Primary 0
Incomplete secondary 1.5
Complete secondary [JB.1
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Higher | e
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Source: Author’s compilation using survey results

Figure 11. Employment status of the respondents, by percentages
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Figure 12. Question: Citizen’ B ‘mortgaged his car and borrowed money from citizen ‘A’.
The collateralized car was transferred to the name of a his/her colleague. / fraudulent /.
After a while, citizen ‘A’ knew that he/she had lost the car which was a collateral, but he
did not know where or to whom to ask. What would you say if citizen A asked you where
and to whom to turn?

Prosecuter, 1.00

Police, 68.00

Source: Author’s compilation using survey results

c. Conclusions of the Surveys
These two surveys show that the actio pauliana or the fraudulent transfer doctrine in civil

law, especially in obligation law, has not been studied, and is not well known in Mongolia.

Furthermore, this doctrine does is not applied, and it is clear from the results of the study that
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in case of fraudulent transfer of assets to others, it is requested for investigation by the police

for fraudulent crime.

Finally, this conclusion suggests that in Mongolia there should be a system in place for

criminal liability for borrowers in the event of fraudulent transfer of collateral.

In other words, the reason is that if the borrower was proven to having transferred the
pledged item or his property to others by cheating in order not to allow the lender to seek
payment from it, then the borrower shall be sentenced for the fraud crime set forth in Clause
17.3*% of Article 17 of the Criminal Code of Mongolia and be charged with the criminal
liability. Clause 2.5 of the Article 2 of the Criminal Code states ‘The court shall determine
the amount of damage and consequences of the crime and set the amount of compensation for
the actual damage and of the expenses incurred in remedying the consequences’. It is a
provision that aids the victim to get the compensation of the actual damage caused by a
crime. An example is given below: If the lender ‘B’ borrowed MNT 10 million (or equivalent
item) to the borrower and got deceived, the court will consider that actual damage of MNT 10
million was caused to the lender and issue an award to get the amount compensated only.
Under the Criminal Code, interest and undue loss of a loan shall not be considered as damage
and not be paid.

However, if the Civil Code would include the regulation for fraudulent transfer of properties,
the lender may claim interest and undue loss for the loans. As a result, possibilities would be
provided to let the borrower become a civil respondent, not a criminal defendant, and to

legally protect the lender’s interest.

8.1.4.Conclusion

The civil law regulates property relationships between legal entities, based on the principle of
equality of participants, independence, inviolability of property, freedom of contract, non-
interference in private affairs, unrestricted exercise of civil rights and obligations, restoration

of violated rights by judicial review.

Either of the parties to the contract shall not undermine rights and interests of the other party,

and either party may not exercise excessively its rights, and the parties shall enter into the

419 Clause 17.3 (Fraud) of the Criminal Code of Mongolia ‘... property and property ownership right was
transferred by cheating or using documents, items, and electronic device or intentionally creating ab artificial
circumstance ... shall be subject to criminal liability.’
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contract in accordance with the interests of each other respecting the rights of other parties

and themselves.

A contract is a promise, and the rights and interests of the deceived party are violated when
one of the parties goes back on promise, deceives, and ‘denies’ the trust. Therefore, it is
necessary to ensure equality and protection of the interests of the parties to civil legal
relationships.

One of the mechanisms to protect the interests of creditors, the legal regulation on fraudulent
transfer of properties in Civil law, whether there is a legal regulation in the Civil Code of
Mongolia and its implementation, has been studied in detail and the following conclusions

have been reached.

Actio pauliana or the action against fraudulent transfer as a legal regulation element is
regulated in Article 19 Clause 19.1 of the Bankruptcy Law of Mongolia. However, this
regulation has not been applied in Mongolia, as evidenced by court decisions in the electronic

database of Mongolian court decisions.

In addition, Mongolian lawyers, scholars and researchers have not conducted research on this
issue. Civil law facts are decided by criminal law facts, as evidenced by surveys of lawyers,

researchers, citizens, and police fraud statistics.

Moreover, the Civil Code and its the secondary legislation applicable to it do not provide for
actio pauliana, according to the documentary research, and there were no lawsuits against

third parties alleging void transfer of properties in civil courts in Mongolia.

8.2. Improving the Legal Environment in cases of Fraudulent

Transfers in the Civil Code of Mongolia and Its Importance
Civil law relationships are regulated by the Constitution of Mongolia, the Civil Code, the
Company Act, the Partnership Act, the Act on Savings and Credit Cooperatives, the Act on
Deposits, Payments and Loans of Banks and Legal Entities, the Act on Non-Bank Financial
Activities, the Act on Bankruptcy, Act on the Pledge of Immovable Property, the Act on the
Pledge of Movable and Non-Movable Property, the Act on Copyright and Related Rights, the
Act on Patents, Law on State and Local Property, the Act on Credit Information, the Act on
Funds of Loan Guarantee, the Act on Electronic Signatures, the Act on Notaries, the Act on

Mediation, and international agreements.
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The main source of contract or obligation law is the Constitution. Chapter Two of the
Constitution guarantees human rights and freedoms and prioritizes people and recognizes
their rights and freedoms. This is one of the fundamental concepts of the Constitution. The
state has a duty to ensure human rights, and citizens have the right to demand that the state

ensure their rights.

Clause 14.1 of Article 14 of the Constitution of Mongolia states that ‘All persons lawfully
residing within Mongolia are equal before the law and the courts’ and clause 19.1 of Article
19 states that ‘The State is responsible to the citizens for the creation of economic, social,
legal, and other guarantees ensuring human rights and freedoms, for the prevention of
violations of human rights and freedoms, and restoration of infringed rights .

The manifestation of the implementation of the above provision of the Constitution shows the
need to continuously improve the legal environment that respects human rights in line with
modern social and economic development. For example, the Parliament of Mongolia
approved the ‘Action Plan of the Government of Mongolia for 2020-2024° by Resolution No.
24 dated August 28, 2020.4%

Provision 4.4.4 in Chapter 4 of the programme refers to ‘a long term method Law Reform I,
which is based on characteristics of continental legal system and philosophy, best fits core
interest of Mongolia, respects human rights, and contributes to economic progress, shall be
developed and implemented’, and then provision 4.4.6 states that ‘a favourable environment
for business shall be created, the legal environment to support wealth creators and the
private sector shall be improved, the Act on Electronic Contracts and Transactions and the
Act on the Environment shall be improved, protection of private property, investment and
intellectual property rights shall be improved’ while provision 4.5.2. states that ‘foreign
relationship in economy shall be prioritized, exports shall be increased and diversified based
on public and private sector partnership, and the policy to reduce the complications facing to

foreign trade shall be continued’. These are the bases of legal reform.

Moreover, scientists’ and researchers’ participation and accommodation are important

calculating the results of reform in civil law and its effects on economic development

212 Action Plan of the Government of Mongolia for 2020-2024, published in the Official State Journal, Toriin
Medeelel, 2020 No. 38
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scientifically, analysing the relevance of laws, systems and the usage of law, analysing

judicial practices, and stating further development trend of law.

By the 1992 Constitution, private property, people’s freedom to run personal industry and
contract rights were accepted. Requirements of private law reforms emerged for running
private business improving the social and economic environment. Private law regulations are
not enough nowadays. This is the ground for the inevitable necessity of development of
private laws, preparation of lawyers in this field, rationalization of laws and regulations, its

approval by parliament and performance of world experience in Mongolia.

| have studied the legal environment and development trends of the European Union and its
member states and some Asian countries, and comparatively considered the regulations on

the action in case of actio pauliana in the law of obligations and its standards.

As a result of the study, it is known that actio pauliana or the doctrine underpinning the
action for fraudulent transfer has not been studied in Mongolia and this doctrine is not
applied. | would like to emphasize again that although the Bankruptcy Act provides for a

small subset of fraudulent transfers, it has not been applied in court.

Regulations on fraudulent transfers in relationships of obligation law in foreign countries
which have the civil law system, in particular Hungary, the Netherlands, Germany, Japan,
China and Vietnam, which | have studied, are also necessary for the civil law of Mongolia. In
particular, it can be noted that our country has copied the Civil Code of Germany but has

completely omitted the fraudulent transfer rules from the legal system of obligations.

In addition, the lack of clarity in the regulation of fraudulent transfer in civil law violates
human rights and freedoms citizens are entitled to according to the Constitution of Mongolia
and breaks the principle of equality and fairness before the law and the courts. It is clear from
the results of research that the relationships regulated by civil law in foreign countries are

regulated by the Criminal Code in Mongolia.

Today, while competing with world countries and widening the cooperation of policy and
economy, Mongolians are constantly involved in all kinds of relationships of civil law at
internal and international level. However, while every country in the continental and Anglo-

Saxon legal systems*3* deals with civil disputes through the doctrine of fraudulent transfers in

434 Note: Mongolia has the Roman system or a legal system based on continental system. Therefore, the
countries with Anglo Saxon legal systems are not included in my study. However, in the course of the study,
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the law of obligations, our country lacks proper regulation and there exists, therefore an
unfavourable legal environment for foreign investors and citizens alike. This is a sign that we
are a few steps behind the development of law. The social value of the law and the right of
citizens to live in a favourable legal environment is reflected in the implementation of

relevant regulations.

Therefore, it is necessary to localize and improve the regulation of actio pauliana in the legal

relationship of obligations.

Legislative reform must follow modern developments and must continue uninterrupted. The
main role of the community of law is to regulate social relations. Therefore actio pauliana’s
legal regulations should be developed in accordance with the civil law standards of other
countries and should be stated in civil law, i.e. as amendments to the Civil Code and its
secondary legislation. Amendments to the law have to state ‘actio pauliana’ as its modern
name according to the doctrine of fraudulent transfers as ‘concealment of assets’, and should
contain a definition of a person who has fraudulently transferred assets to an individual or
legal entity. For persons and entities not subject to insolvency rules, or not effectively in a
state of insolvency, the regulation should be contained in the Civil Code while for cases of
insolvency it should be determined by the Bankruptcy Act. It is necessary to establish a
mechanism to protect the interests of the creditor, to cancel the contract with the third party

through which a person has concealed or dissimulated assets, and to determine its term.

By localising the regulation of actions for fraudulent transfers in the legal relationships of

obligations in Mongolia the following should be considered:

1. Entitlement of human rights and freedom in the Constitution of Mongolia shall be
ensured, and a favourable legal environment for the market, private property, freedom of self-
employment, and contracts will be created. Not only will the rights and interests of the
creditor be protected, but also the rights and freedoms of the debtor;

2. Equality before the civil law and the principles of justice shall be the basis for
resolving disputes under civil law. In other words, civil law relationships will not be decided

by a criminal court;

some Anglo-Saxon countries, such as the United States and the United Kingdom, became acquainted with the
legal framework of ‘fraudulent transfer’.
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3. Taking a step closer to world standards is necessary. In particular, rules should
comply with the civil law standards of European Union Member States and other developed
countries;

4. The creation of a favourable legal environment would help Mongolian citizens to
cooperate with foreign citizens and companies, attract foreign investment, and create a
favourable environment for foreign and domestic businesses.

---000---
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Conclusions

In the hope of ensuring the performance of credit contract and protecting the rights and
interests of the creditor, | have studied actio pauliana doctrine and its application, a process
which has led to the following conclusions.

1. The hypothesis that ‘Actio pauliana is insufficiently applied and differentiated in
Mongolian civil law.’

Regulation on actio pauliana or fraudulent transfer is referred to indirectly in Article 19
Clause 19.1 of the Bankruptcy Act of Mongolia. However, this regulation has not been
applied in Mongolia, as evidenced by court decisions and verdicts in the electronic database
of Mongolian court decisions. In addition, actio pauliana doctrine and methodology in the
contract law in the field of civil law relationships, its application, system and legal regulation
have not been studied by Mongolian scholars and researchers so far, and the term has not
been defined at the theoretical level. In fact, a civil lawsuit matter or dispute is taken as
criminal activity, as evidenced according to a survey taken from lawyers, researchers,
citizens, and fraud statistics made by police.

2. The hypothesis that ‘There are certain practical use of court cases and disputes in relation
to the actio pauliana in Mongolia, unfortunately it is not defined how to apply the actio
pauliana and it still arises certain lack of clear regulation which constitutes a considerable
issue.’

In the Civil Code and its secondary legislation actio pauliana, or fraudulent transfer is not
covered by the documentation, and there have been no lawsuits against third parties alleging
fraudulent transfers of properties in Mongolian civil courts.

3. The hypothesis that in comparative law, there are various methods in terms of the usage
and regulating of actio pauliana.

In terms of the research work, it was studied and conducted using a comparative method
covering the civil legislation of Hungary, the Netherlands, the Federal Republic of Germany
from the European Union and its Member States, the People’s Republic of China, the
Socialist Republic of Vietnam, Japan.

The legal systems of the countries studied were based on continental law, which allows us to
use the comparison method. In addition, I’ve studied and determined what stages of legal
development the countries have gone through and how they have changed so far, and what
level of development actio pauliana is nowadays and what trends and any changes will be in

the future. Therefore, it is important to find the best practical experience in regulating the
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actio pauliana of the various countries, to adopt and introduce it into Mongolia, further to
implement it and clarify in detail the Civil law of Mongolia.

The doctrine developed by Julius Paulus, a Roman lawyer of the 3rd century AD, ‘a
creditor’s claim against a third party for the transfer of a debtor’s concealed property’ is now
known as fraudulent transfer or fraudulent conveyance and continues to be used in civil law
relationships. Actio pauliana is a mechanism to protect the interests of the creditor and to
prevent the loss of assets that should fall into his possession.

This doctrine, in particular, is used by the member states of the European Union in their
modern civil legislation, preserving its basic form, and remains one of the main regulations of
contractual legal relations. The regulation of actio pauliana in the Dutch Civil Code and
Bankruptcy Code, the 2015 amendments to the Hungarian Insolvency Act, and the German
ANfG 1994 attest to this.

European Union civil law, on the other hand, does not directly codify the legal action to be
taken in the event of a fraudulent transfer of property to a creditor for the purpose of causing
damage to creditors, but is subject to the laws of the Member States. The court’s decision to
resolve this civil case, which protects the interests of creditors, remains a topic of controversy
among European lawyers to this day.

Regulations on actio pauliana in civil law has attracted the attention of foreign lawyers and
researchers, as well as theoretical and practical research, and its usage is growing as
evidenced from recent amendments to several of the studied countries’ civil law.

Among selected Asian countries, China, Vietnam, and Japan, in the course of their historical
legal developments, have carried out civil law reforms, and then added and changed the
provision on fraudulent transfers in civil law and enforced it. The regulations and Civil laws
of Japan, Vietnam and P.R.China are as same as other countries and also it is being upgrading
the actio pauliana as the most European countries where debtor’s fraudulent transfer act
annulation.

Thus, actio pauliana which | studied in the civil law of the three Asian countries is intended
to protect the creditor’s properties and is regulated in the same way as in the civil law of the
Member States of the European Union.

4. The hypothesis that ‘It will be certainly beneficial for Mongolian legislation an adoption of
a new amendments and introducing of the actio pauliana’s provisions as it were adopted in
Dutch bankruptcy law, and the Act on Prevention of Unlawful Transfer of Debtor’s Assets
Out of Bankruptcy Proceedings of Germany.’” was supported.
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Utmost importantly, by resolving civil cases based on the principles of civil law, we are
going to ensure the protection of civil rights and freedoms. Furthermore, this will not only
align with civil law standards across Europe and Asia, but it will also create a favourable
legal environment. We must prioritise the principles of civil law to promote justice and
fairness for all.

Eventually, a legal element of regulations on actio pauliana or fraudulent transfer in
Mongolia is not clearly defined so far. This doctrine, derived from Roman law, has not been
studied or applied to Mongolian civil law relations based on the continental legal system.
While many countries around the world are settling the civil disputes under regulations on
fraudulent transfers, on the contrary my country Mongolia continues to regulate by criminal
law and violates civil rights and freedoms, in my opinion.

With the widening of the fraudulent methods of the debtors, the actio pauliana’s mechanism
will continue to expand. Hence, it is necessary for us to keep pace with the stages of social
and economic development, learn from the legal experience of foreign developed countries,
and constantly carry out private legal reforms while we take part in civil law relationships
with citizens of the world every day.

By developing the actio pauliana doctrine and legal framework, the field of civil law will be
enriched with new concepts, and the contractual or private law system will be similar to the
law of many other countries in the world.

Last of all, I am confident that my insights and suggestions can be of great value in
improving the situation as following and | have a few recommendations.

I. For the introduction and development of the actio pauliana’s doctrine into Mongolian law
and its reasons | propose:

1. to name actio pauliana as modern terms of action against fraudulent transfers;

2. to define ‘fraudulent transfer of assets’ as a meaning of the act of dissimulating the
debtor’s transfer to a third party by a sham contract in order to evade the debt and conceal the
assets, causing damage to the creditor;

3. to consider the doctrine of fraudulent transfer of assets in relation to civil law,
especially to contract law and the law of obligations in general;

4. to divide the scope of the rules, to refer to persons who e.g., by sham contracts
fraudulently transfer assets into individuals and legal entities and to classify them as solvent

and insolvent;
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5. to study the possibility of applying the doctrine of fraudulent transfer of assets to
branches of law other than contract law, for example, to the field of tax law, and to expand
the scope of theory and practice;

6. to organise trainings, seminars, discussions and advocacy activities in stages for
legal scholars and researchers on theoretical knowledge and skills of the actio pauliana;

7. to add the subject of the actio pauliana doctrine into the bachelor’s and master’s
degree civil law study programme for law students.

I1. Amendment to the Civil Code of Mongolia with the actio pauliana doctrine and improve
the legal framework:

1. To amend the regulation on the actio pauliana in the Civil Code of Mongolia (to
amend and add the following sub-chapter ‘Fraudulent transfer of assets’ with the following
meaning to Chapter 15 — Contract Law — of Part Il — Obligations — of the Civil Code of
Mongolia):

- A contract concluded for the purpose of partial or complete concealment of the debtor’s
properties with or without a charge to a third party shall be invalid. This provision shall not
apply if the third party was unaware of the purpose of concealing the debtor’s properties.

- A contract concluded by a debtor in order to issue the following priority rights to either of
the creditors and to harm other creditors shall be invalid. This provision shall not apply if the
preferred creditor is unaware that other creditors will be harmed.

a. In case of transfer of funds in excess of the compensation to be received by the
preferred creditor;

b. In case of guarantee of performance of obligations not yet completed, unclaimed
compensation and debt guarantee.

- If the debtor is an individual, the transfer agreement concluded with the following related
individuals or third parties shall be considered valid.

a. Family members*’, grand relatives**® and relatives**® of the debtor.

457 Clause 3.1.4 of Article 3 of the Family Code of Mongolia, 1999: ‘Family member’ means a spouse, a person
born, a stepchild, an adopted child or a relative living with them., published in the Official State Journal, Toriin
Medeelel, 1999 No. 30

48 Clause 3.1.5 of Article 3 Article of the Family Code of Mongolia, 1999: ‘a grand relative’ means a spouse’s
parents, grandparents, grandchildren, nieces, nephews, and their children.

459 Clause 3.1.6 of Article 3 of the Family Code of Mongolia, 1999: ‘Relative’ means a spouse, brother, sister,
aunt, uncle or their children.
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b. Either independently or as a spouse or any of the other persons referred to in
paragraph 1 of this article, owning not less than half of the share capital issued by the
defendant together with one of them directly or indirectly as a shareholder.

- If the debtor is a legal entity, the transfer agreement concluded with the following related
individuals, or third parties shall be considered valid.

a. In case of a member of the Board of Directors or the Supervisory Board of the
debtor, or a family member or relative of the member.

b. If a debtor himself or either of the persons specified in paragraph 1 of this Article
independently or together with his/her spouse or one of the other persons directly or
indirectly participates as a shareholder share at least half of the share capital issued by the
respondent.

c. If a member of the debtor’s family or a relative participates independently or
jointly, or directly or indirectly as a shareholder at least half of the share capital issued by the
debtor.

- If the debtor is a legal entity, the transfer agreement concluded with the following related
legal entity or third party shall be considered valid.

a. if either of these legal entities is a member of the Board of Directors of the other;

b. if an individual who becomes a member of the Board of Directors of one of these
legal entities is a member of the Board of Directors of another legal entity, or a family
member of this member, or a relative is a member of the Board of Directors of another legal
entity;

c. if a member of the Board of Directors, Supervisory Board or individual of one of
these legal entities, or a family member or relative of this member participates directly or
indirectly as an independent or joint shareholder of at least half of the share capital issued by
the other legal entity;

d. if the same legal entity or the same individual, or their family member or relative is
a direct or indirect shareholder of at least half of the share capital issued by both legal
entities.

- To set and amend the term of the debtor’s contract with a third party for the period specified
in Article 19 Clause 19.1 of the current Bankruptcy Law of Mongolia.

Amendments to the Civil Code will regulate the ‘Fraudulent Transfer’ relationship, which is
an agreement concluded to conceal a debtor’s assets, except in the event of insolvency or
insolvency of an individual or legal entity.

2. To make the following amendments to the Bankruptcy Law of Mongolia
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- It is advisable to amend Clause 1.1 of Article 1 of the Bankruptcy Law with the current text
‘The purpose of this law is to govern relations in connection with starting and settling a
bankruptcy case, rehabilitation and liquidation of an insolvent business entity’ to state as
follows ‘The purpose of this law is to govern relations in connection with starting and settling
a bankruptcy case, rehabilitation and liquidation of an insolvent individual and legal entity’
and to expand the regulation for regulating not only the bankruptcy of business entity but also
the bankruptcy of individuals and other legal entities.
- In addition, I propose that Article 19 of the Bankruptcy Law should be amended in the same
way as the above-mentioned amendment to the Civil Code, as well as the legal regulation of
fraudulent transfer in the Dutch Civil Code.

3. Also, by amending Article 19 of the Bankruptcy Law, and then without amending
the Civil Code, a proposal is made to draft and approve a new "Law on Avoiding Fraudulent
Transfer of Debtor's Assets Outside of Bankruptcy Proceedings” based on Germany's

experience.

---000---
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Reference

Table 5. Case 1

Case Ne C-115/88; Settled period: 10 January 1990

Parties: Mario P. A. Reichert and others v Dresdner Bank

Factual background:

The Reicherts, who lived in Germany, are the owners of a real estate in the commune of Antibes in the

French city of Alto-Maritimes, and donated the real estate by naming their son Mario Reichert and

others as the legal owners. The Dresdner Bank, a creditor of the Reicherts, has filed a claim against

the donation.

The Dresdner Bank in its claim states that: ‘on the interpretation of Article 16(1) of the Brussels

Convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and

commercial matters.’

Judgement:

An action whereby a creditor seeks to
have a disposition of a right in rem in
immovable property rendered
ineffective as against him on the
ground that it was made in fraud of his
rights by his debtor does not come
within the scope of Article 16(1) of the

Convention.

Cited laws and articles and clauses of the conventions:
1968, Brussels Convention:

Article 16 The following courts shall have exclusive

jurisdiction, regardless of domicile:

1. (a) in proceedings which have as their object rights in
rem in immovable property or tenancies of immovable
property, the courts of the Contracting State in which the
property is situated; (b) however, in proceedings which
have as their object tenancies of immovable property
concluded for temporary private use for a maximum period
of six consecutive months, the courts of the Contracting
State in which the defendant is domiciled shall also have
jurisdiction, provided that the landlord and the tenant are
natural persons and are domiciled in the same Contracting
State(1);

4. in proceedings concerned with the registration or validity
of patents, trademarks, designs, or other similar rights
required to be deposited or registered, the courts of the
Contracting State in which the deposit or registration has

been applied for, has taken place or is under the terms of an
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international convention deemed to have taken place;

Table 6. Case 2

Case Ne C —339/07; Settled period: 12 February 2009

Parties: Christopher Seagon v Deko Marty Belgium NV.

Factual background:

Frick .TSG, a company with its registered office in Germany, transferred EUR 50,000 to Deko .M, a
company with its registered office in Belgium. Two and a half months later main insolvency proceedings
were opened in Germany in respect of F. Pursuant to the German insolvency law provisions governing the
avoidance of transactions, the insolvency officeholder in the German main proceedings sought an order
from the German court for the return of the payment made by F to D (the Action). The Action was one that
could only be brought by an insolvency officeholder. The German court dismissed the application, holding
that it did not have jurisdiction to hear the claim. The case was eventually referred by the

Bundesgerichtshof (the German Supreme Court) to the European Court of Justice (ECJ).

The referral raised legal issues concerning the relationship between Council Regulation (EC) No
1346/2000 of 29 May 2000 on Insolvency Proceedings (the Insolvency Regulation) and the Brussels
Regulation on jurisdiction and the recognition and enforcement of judgments in civil and commercial
matters (Council Regulation 44/2001 (EC)) (the Judgments Regulation). The Insolvency Regulation
governs, among other matters, the jurisdiction in which EU Member State insolvency and restructuring
procedures can be commenced while the Judgments Regulation governs, among other issues, the
jurisdiction in which civil claims can be heard. The question was essentially which regulation governed
Jurisdiction to hear a claim for the avoidance of a transaction brought by a company’s insolvency

officeholder.

Judgement: Cited laws and articles and clauses of the conventions:

Article 3(1) of Council Acrticle 3(1) of the European Insolvency Regulation No 1346/2000:
Regulation (EC) No
1346/2000 of 29 May 2000 on

insolvency proceedings must

‘The courts of the Member State within the territory of which the centre of
a debtor’s main interests is situated shall have jurisdiction to open

insolvency proceedings. In the case of a company or legal person, the

be interpreted as meaning place of the registered office shall be presumed to be the centre of its main

that the courts of the Member interests in the absence of proof to the contrary.’

State within the territory of

_ . Article 16(1) of Regulation No 1346/2000:
which insolvency proceedings
have been opened have ‘Any judgmentopening insolvency proceedings handed down by a court of

jurisdiction to decide an a Member State which has jurisdiction pursuant to Article 3 shall be
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action to set a transaction recognised in all the other Member States from the time that it becomes
aside by virtue of insolvency effective in the State of the opening of proceedings.

that is brought against a This rule shall also apply where, on account of his capacity, insolvency

person - whose  registered proceedings cannot be brought against the debtor in other Member

office is in another Member
State.

States.’

The first and second subparagraphs of Article 25(1) of Regulation No
1346/2000:

‘Judgments handed down by a court whose judgment concerning the
opening of proceedings is recognised in accordance with Article 16 and
which concern the course and closure of insolvency proceedings, and
compositions approved by that court shall also be recognised with no

further formalities. ...

The first subparagraph shall also apply to judgments deriving directly
from the insolvency proceedings and which are closely linked with them,

even if they were handed down by another court.’

Article 1(1) of Regulation No 44/2001 defines the scope of the
regulation. The latter is to apply in civil and commercial matters and is not

to extend, in particular, to revenue, customs or administrative matters.
Article 1(2)(b) of Regulation No 44/2001:
‘The Regulation shall not apply to:

(b) bankruptcy, proceedings relating to the winding-up of insolvent
companies or other legal persons, judicial arrangements, compositions and

analogous proceedings.’

Table 7. Case 3

Case Ne C-337/17; Settled period: 4 October 2018

Parties: Feniks Sp. z 0.0. v Azteca Products & Services SL

Factual background:

A Polish investor — Feniks — had concluded a construction contract with a Polish contractor — Coliseum.
The contractor became insolvent, and as a result of joint liability under Polish law, the investor was liable

to cover the contractor’s debts towards the subcontractors. Consequently, the contractor became indebted
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towards the investor for the amounts the latter paid to the subcontractors. In the meantime, the contractor

sold immovable property located in Spain to a Spanish company called Azteca. The investor challenged the

transaction as it had a detrimental effect on its chances to recover its claim. It brought an actio pauliana in

the Polish courts against the Spanish company with a view to rendering ineffective the sale of immovable

assets. 46

Judgement:

In a situation such as that at
issue in the main proceedings,
an actio pauliana,whereby the
person entitled to a debt arising
under a contract requests that an
act by which his debtor has
transferred an asset to a third
party and which is allegedly
detrimental to his rights be
declared ineffective in relation to
the creditor, is covered by the
rule of international jurisdiction
provided for in Article 7(1)(a) of
Regulation (EU) No 1215/2012
of the European Parliament and
of the Council of 12 December
2012 on jurisdiction and the
recognition and enforcement of
and

judgments  in  civil

commercial matters.

Cited laws and articles and clauses of the conventions:

REGULATION (EU) No1215/2012 of THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil

and commercial matters

Recitals 15, 16 and 34 of Regulation No 1215/2012:

‘(15)

founded on the principle that jurisdiction is generally based on the

The rules of jurisdiction should be highly predictable and

defendant’s domicile. Jurisdiction should always be available on this
ground save in a few well-defined situations in which the subject matter
of the dispute or the autonomy of the parties warrants a different
connecting factor. The domicile of a legal person must be defined
autonomously so as to make the common rules more transparent and

avoid conflicts of jurisdiction.

(16)  In addition to the defendant’s domicile, there should be
alternative grounds of jurisdiction based on a close connection between
the court and the action or in order to facilitate the sound administration
of justice. The existence of a close connection should ensure legal
certainty and avoid the possibility of the defendant being sued in a court
of a Member State which he could not reasonably have foreseen. This is
important, particularly in disputes concerning non-contractual
obligations arising out of violations of private and rights relating to

personality, including defamation.

(34) Continuity between the Convention [of 27 September 1968 on

Jurisdiction and the Enforcement of Judgments in Civil and
Commercial Matters (OJ 1978 L 304, p.36)], Regulation (EC)

No 44/2001 [of the Council of 22 December 2000 on jurisdiction and

460 Michiel Poesen, ‘Once More unto the Breach: the Actio paulianaactio pauliana is a Matter Relating to a
Contract in EU Private International Law’ 15 (2019) 15 European Review of Contract Law 1 58-65; To link to
this article: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3470216
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the recognition and enforcement of judgments in civil and commercial
matters (OJ 2001 L 12, p. 1)] and this Regulation should be ensured,
and transitional provisions should be laid down to that end. The same
need for continuity applies with regard to the interpretation by the Court
of Justice of the European Union of the 1968 Brussels Convention and

of the Regulations replacing it.’

Under Chapter I of this regulation entitled ‘Scope and definitions’,
Article 1:

‘1. This Regulation shall apply in civil and commercial matters

whatever the nature of the court or tribunal. ...

2. This Regulation shall not apply to:

(b)  bankruptcy, proceedings relating to the winding-up of
insolvent companies or other legal persons, judicial arrangements,

compositions and analogous proceedings;

2

Article 7, Section 2:

‘A person domiciled in a Member State may be sued in another

Member State:

(1) (a) in matters relating to a contract, in the courts for the place

of performance of the obligation in question;

(b) for the purpose of this provision and unless otherwise

agreed, the place of performance of the obligation in question shall be:

— in the case of the sale of goods, the place in a Member State
where, under the contract, the goods were delivered or should have

been delivered,

— in the case of the provision of services, the place in a Member
State where, under the contract, the services were provided or should

have been provided;
And National law

Article 527 et seq. of the ustawa z dnia 23 kwietnia 1964 —
Kodeks cywilny (Law of 23 April 1964 establishing the Civil
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Code, Dziennik Ustaw of 2017, item 459) (‘the Civil Code’) lays down

the instrument referred to as actio pauliana in Polish law.

Table 8. Case 4

Case Ne C-722/17; Settled period: 10 July 2019

Parties: Norbert Reitbauer and Others v Enrico Casamassima

Factual background:

The defendant and Isabel C. (‘the debtor’) are resident in Rome, Italy, and lived together, at least until
the spring of 2014. In 2010, they purchased a house in Villach, Austria; and the debtor was registered in
the land register as being the sole owner. The order for reference states, without providing further
elaboration, that contracts for extensive renovation work of the house were entered into between the debtor

and the applicants, contracts which were entered into with the ‘participation’ of the defendant.

Because the costs of the renovation work far exceeded the original budget, payments to the applicants
were suspended. From 2013 onwards, the applicants were therefore involved in judicial proceedings in
Austria against the debtor; in early 2014, the first judgment was handed down in favour of the applicants,
and others followed. The debtor appealed against those judgments.

On 7 May 2014, in Italy before a court in Rome, the debtor acknowledged the defendant’s claim against
her with respect to a loan agreement, amounting to EUR 349 772.95, and undertook to pay this amount to
the latter within five years under a court settlement. In addition, the debtor undertook to have a mortgage

registered on the house in Villach (Austria) in order to secure the defendant’s claim.

On 13 June 2014 a (further) certificate of indebtedness and pledge certificate was drawn up under
Austrian law in Vienna by an Austrian notary to guarantee the above arrangement (pledge 1). With this

certificate, the pledge on the house in Villach was created on 18 June 2014.

The judgments in favour of the applicants did not become enforceable until after this date. The pledges
on the house of the debtor held by the applicants, obtained by way of legal enforcement proceedings

(pledge 2), therefore rank behind the contractual pledge 1 in favour of the defendant.

On 3 September 2015, the court in Rome confirmed that the court settlement of 7 May 2014 constituted a

European Enforcement Order.

In order to realise the pledge, the defendant applied in February 2016 to the referring court
(Bezirksgericht Villach (District Court, Villach, Austria)) for an order against the debtor, requiring a
compulsory auction of the house in Villach. The house was auctioned off in the autumn of 2016 for
EUR 280 000. The order of entries in the land register shows that the proceeds would go more or less

entirely to the defendant because of pledge 1 (registered under Austrian law in June 2014).
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With a view to preventing this, the applicants brought an action for avoidance (Anfechtungsklage) in
June 2016 before the Landesgericht Klagenfurt (Regional Court, Klagenfurt, Austria) against the
defendant and the debtor. The action was dismissed by that court ‘due to a lack of international jurisdiction
in view of the [debtor’s and the defendant’s] domicile’ outside of Austria. In July 2017, that decision

became final.

At the same time the applicants filed an opposition before the referring court (Bezirksgericht Villach
(District Court, Villach)) at the hearing of 10 May 2017 regarding the distribution of the proceeds from the
compulsory auction, and subsequently brought opposition proceedings, as provided for in the EO, against
the defendant.

In these opposition proceedings, the applicants seek a declaration that the decision regarding the
distribution to the defendant of EUR 279 980.43 was not legally valid in so far as: (i) the debtor had
damages claims against the defendant of at least the same amount as the claim arising from the loan
agreement, with the result that a claim no longer existed (they claim that the debtor confirmed that the
defendant had placed orders with the applicants without her knowledge and consent); and (ii) the
certificate of indebtedness and pledge certificate of June 2014 were drawn up merely as a formality and for
the purpose of pre-empting and preventing the applicants from bringing any enforcement proceedings in
relation to the house.

The defendant submitted a plea of lack of jurisdiction against the opposition proceedings. The applicants
argue that the referring court has jurisdiction pursuant to Article 24 of the Recast Brussels | Regulation.

It is against this background that the Bezirksgericht, Villach (District Court, Villach) decided to stay the

proceedings and to refer the following questions to the Court for a preliminary ruling:

‘[1.] Must Article 24(5) of [the Recast Brussels | Regulation] be interpreted as meaning that the
opposition proceedings provided for in Paragraph 232 of the [EO] in the event of a dispute regarding the
distribution of proceeds from a judicially ordered auction come within the scope of application of that

provision,
even if the action brought by one pledgee against the other pledgee

(a) is based on the objection that the latter’s claim arising from a loan agreement, which was

secured by a pledge, no longer existed due to a counterclaim of the debtor for damages, and

(b) is furthermore based on the objection— similar to an action for avoidance
(Anfechtungsklage) — that the creation of the pledge for that claim under a loan agreement was invalid

due to the preferential treatment of creditors?
[2.] If Question 1 is answered in the negative:

Must Article 24(1) of [the Recast Brussels | Regulation] be interpreted as meaning that the opposition
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proceedings provided for in Paragraph 232 of the [EO] in the event of a dispute regarding the distribution

of proceeds from a judicially ordered auction come within the scope of application of that provision,

even if the action brought by one pledgee against the other pledgee

(@)

is based on the objection that the latter’s claim arising from a loan agreement, which was secured

by a pledge, no longer existed due to a counterclaim of the debtor for damages and

(b)

pledge for that claim under a loan agreement was invalid due to the preferential treatment of creditors?

is furthermore based on the objection — similar to an action for avoidance — that the creation of the

»461

Judgement:

Article 24(1) and (5) of
Regulation (EU) No 1215/2012
of the European Parliament
the

12 December

Council  of
2012
jurisdiction and the recognition

and of

on

and enforcement of judgments
in civil and commercial matters
must be interpreted as meaning
that the opposition proceedings
brought by a creditor regarding
the proceeds from a judicially
auction of an

property
seeking, first, a declaration that

ordered

immovable and
a competing claim no longer
exists due to a counter-claim,
and, secondly, the invalidity of
the pledge guaranteeing the
enforcement of the claim do not
fall the
jurisdiction of the courts of the
State the

within exclusive

Member where

Cited laws and articles and clauses of the conventions:
EU law
Recitals 15, 21 and 34 of Regulation No 1215/2012 read as follows:

‘(15) The rules of jurisdiction should be highly predictable and
founded on the principle that jurisdiction is generally based on the
defendant’s domicile. Jurisdiction should always be available on this
ground save in a few well-defined situations in which the subject matter
of the dispute or the autonomy of the parties warrants a different
connecting factor. The domicile of a legal person must be defined
autonomously so as to make the common rules more transparent and

avoid conflicts of jurisdiction.

(21)

it is necessary to minimise the possibility of concurrent proceedings and

In the interests of the harmonious administration of justice

to ensure that irreconcilable judgments will not be given in different
Member States. There should be a clear and effective mechanism for
resolving cases of lis pendens and related actions, and for obviating
problems flowing from national differences as to the determination of
the time when a case is regarded as pending. For the purposes of this

Regulation, that time should be defined autonomously.

(34)

1968 on jurisdiction and the enforcement of judgments in civil and

Continuity between the ... Convention [of 27 September

“ITHE COURT OF JUSTICE OF THE EUROPEAN UNION’s website, (2 October, 2021, 11:15)
https://curia.europa.eu/jcms/jcms/j_6/en/, OPINION OF ADVOCATE GENERAL TANCHEV, delivered on 3

April 2019
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property is
courts  of

enforcement.

located or the commercial matters (OJ 1972 L 299, p. 32)], [Council] Regulation (EC)

the place

of No44/2001 [of 22 December 2000 on jurisdiction and the recognition

and enforcement of judgments in civil and commercial matters (OJ 2001
L 12, p. 1)] and this Regulation should be ensured, and transitional
provisions should be laid down to that end. The same need for continuity
applies as regards the interpretation by the Court of Justice of the
European Union of the 1968 Brussels Convention and of the Regulations

replacing it.’

Chapter Il of Regulation No 1215/2012, which is entitled
‘Jurisdiction’, contains inter alia a Section 1, ‘General provisions’, and

a Section 2, ‘Special jurisdiction’.
Acrticle 4(1), which is included in Section 1, provides:

‘Subject to this Regulation, persons domiciled in a Member State
shall, whatever their nationality, be sued in the courts of that Member
State.’

Acrticle 7 of that regulation reads as follows:

‘A person domiciled in a Member State may be sued in another

Member State:

(1) (a) in matters relating to a contract, in the courts for the place of

performance of the obligation in question;

(b) for the purpose of this provision and unless otherwise

agreed, the place of performance of the obligation in question shall be:

— in the case of the sale of goods, the place in a Member State
where, under the contract, the goods were delivered or should have been

delivered,

— in the case of the provision of services, the place in a Member
State where, under the contract, the services were provided or should

have been provided;
Under Article 24(1) and (5) of the same regulation:

‘The following courts of a Member State shall have exclusive

jurisdiction, regardless of the domicile of the parties:
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(1) in proceedings which have as their object rights in rem in
immovable property or tenancies of immovable property, the courts of
the Member State in which the property is situated.

(5) in proceedings concerned with the enforcement of judgments,
the courts of the Member State in which the judgment has been or is to

be enforced.’

And National law: Austrian law

Table 9. Case 5

Case Ne C —394/18; Settled period: 30 January 2020

Parties: 1.G.1I. Srl, v Maria Grazia Cicenia, Mario Di Pierro, Salvatore de Vito and Antonio Raffaele

Factual background:

An Italian building company (Costruzioni Ing. G. Iandolo Sri, or the ‘company being divided’) transferred,
within the context of a division by formation of a new company, a part of its assets to a newly established
recipient company (IGI Srl, or the ‘recipient company’). Taking the view that that division had caused the
company being divided to lose a large part of its assets and that the company now owned only land plots of
low value, some creditors brought an action against both companies before the District Court of Avellino
(Italy). Principally, they brought an action to set aside (a socalled actio pauliana), requesting that the
transfer of assets being consequence of the division bedeclared without effect vis-a-vis themselves. In the
alternative, they requested that both companies be declared jointly and severally liable for the debts of the
company being divided. The District Court of Avellino allowed the principal claim of the creditors and
declared the asset transfer instrument contained in the instrument of division without effect vis-a-vis them.
The two companies lodged an appeal against that judgment before the Court of Appeal of Naples (Italy),
arguing that — both under Italian and EU law — creditors of companies involved in a division may enjoy of
a sole judicial remedy, that is the objection allowed before the division is entered in the commercial (or
companies) register. In addition, those companies also stated that Italian law — strengthening Union law —
precludes situations in which an instrument of division is declared invalid after the publication formalities
have been complied with; therefore, also an action to set aside a division transaction should be deemed
inadmissible. Considering wide discussion on these points in the Italian case law and law reviews, the
Court of Appeals of Naples stayed the proceedings and referred two questions to the Court of Justice for a
preliminary ruling with regards to Articles 12 and 19 of Sixth Council Directive 82/891/EEC of 17
December 1982 based on Article 54(3)(g) of the Treaty, concerning the division of public limited liability
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companies (‘the Sixth Directive’).*®?

Judgement:

On

(Second Chamber) hereby rules:

those grounds, the Court

1. Article 12 of Sixth Council

Directive 82/891/EEC of
17 December 1982 based on
Article 54(3)(g) of the Treaty,

concerning the division of public
limited liability
amended by Directive 2007/63/EC
of the European Parliament and of
the Council of 13 November 2007,
read in conjunction with Articles 21
and 22 of Directive 82/891, must be

interpreted as not precluding the

companies, as

creditors of the company being

divided whose credit interests
antedate that division, who did not
take advantage of the creditor
protection tools provided for in the
national legislation implementing
that article, from bringing an actio
pauliana after the division has been
implemented, in order to obtain a
declaration that the division in
guestion has no effect against them
and to bring enforcement or
protective action in relation to the
assets transferred to the newly

formed company.

2. Article 19 of Directive

Cited laws and articles and clauses of the conventions:
Third Directive 78/855/EEC

Article 1 of Third Council Directive 78/855/EEC of 9 October
1978 based on Atrticle 54(3)(g) of the Treaty concerning mergers of
public limited liability companies (OJ 1978 L 295, p.36), as
amended by Directive 2007/63 (‘the Third Directive’), entitled

‘Scope’, provides, in paragraph 1:

‘The coordination measures laid down by this Directive shall
apply to the laws, regulations and administrative provisions of the

Member States relating to the following types of company:

— ltaly:

la societa per azioni,

2

Article 13(3) of the Third Directive states:

‘Such protection may be different for the creditors of the

acquiring company and for those of the company being acquired.’
The Sixth Directive
The eighth recital of the Sixth Directive states:

. creditors, including debenture holders, and persons having
other claims on the companies involved in a division, must be
protected so that the division does not adversely affect their

interests’.
The eleventh recital of that directive states:

‘... to ensure certainty in the law as regards relations between the
companies involved in the division, between them and third parties,
and between the members, the cases in which nullity can arise must

be limited by providing that defects be remedied wherever that is

462 Nicola De Luca: Ph.D., professor of European Company Law, Luiss Guido Carli, Rome, Italy, (21 May,
2020, 14:17) To link to this article: https://www.ddavvocatiassociati.com/wp-content/uploads/2020/03/Case-C-

394-18-1Gl-c-Cicenia.pdf
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82/891, as amended by Directive
2007/63, read in conjunction with
Articles21 and 22 of Directive
82/891, which lays down nullity
rules for divisions, must be
interpreted as not precluding the
creditors of the company being
divided from bringing, after the
division has been implemented,
an actio pauliana which does not
affect the validity of that division
but merely allows for that division
to be

rendered unenforceable

against those creditors.

possible and by restricting the period within which nullification

proceedings may be commenced’.
Article 1 of that directive provides:

‘1.  Where Member States permit the companies referred to in
Acrticle 1(1) of [the Third Directive] coming under their laws to carry
out division operations by acquisition as defined in Article 2 of this
Directive, they shall subject those operations to the provisions of

Chapter | of this Directive.

2. Where Member States permit the companies referred to in
paragraph 1 to carry out division operations by the formation of new
companies as defined in Article 21, they shall subject those

operations to the provisions of Chapter II of this Directive. ...’
Article 2 of the Sixth Directive provides:

‘1. For the purposes of this Directive, ‘division by acquisition’
shall mean the operation whereby, after being wound up without
going into liquidation, a company transfers to more than one
company all its assets and liabilities in exchange for the allocation to
the shareholders of the company being divided of shares in the
companies receiving contributions as a result of the division
(hereinafter referred to as ‘recipient companies’) and possibly a cash
payment not exceeding 10% of the nominal value of the shares
allocated or, where they have no nominal value, of their accounting

par value. ...

3. Inso far as this Directive refers to [the Third Directive], the

expression ‘merging companies’ shall mean ‘the companies
involved in a division’, the expression ‘company being acquired’
shall mean ‘the company being divided’, the expression ‘acquiring
company’ shall mean ‘each of the recipient companies’ and the
expression ‘draft terms of merger’ shall mean ‘draft terms of
division’.’

Article 12 of the Sixth Directive is worded as follows:

‘1.  The laws of Member States must provide for an adequate
system of protection for the interests of the creditors of the

companies involved in a division whose claims antedate publication
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of the draft terms of division and have not yet fallen due at the time

of such publication.

2. To that end, the laws of Member States shall at least provide
that such creditors shall be entitled to obtain adequate safeguards
where the financial situation of the company being divided and that
of the company to which the obligation will be transferred in
accordance with the draft terms of division make such protection
necessary and where those creditors do not already have such

safeguards.

3. Inso far as a creditor of the company to which the obligation
has been transferred in accordance with the draft terms of division
has not obtained satisfaction, the recipient companies shall be jointly
and severally liable for that obligation. Member States may limit
that liability to the net assets allocated to each of those companies
other than the one to which the obligation has been transferred.
However, they need not apply this paragraph where the division
operation is subject to the supervision of a judicial authority in
accordance with Article 23 and a majority in number representing
three-fourths in value of the creditors or any class of creditors of the
company being divided have agreed to forego such joint and several
liability at a meeting held pursuant to Article 23(1)(c).

4. Article 13(3) of [the Third Directive] shall apply.

5. Without prejudice to the rules governing the collective
exercise of their rights, paragraphs1 to 4 shall apply to the
debenture holders of the companies involved in the division except
where the division has been approved by a meeting of the debenture
holders, if such a meeting is provided for under national laws, or by

the debenture holders individually.

6. Member States may provide that the recipient companies shall
be jointly and severally liable for the obligations of the company
being divided. In such case they need not apply the foregoing

paragraphs.

7.  Where a Member State combines the system of creditor

protection set out in paragraph 1 to 5 with the joint and several

167



liability of the recipient companies as referred to in paragraph 6, it
may limit such joint and several liability to the net assets allocated to

each of those companies.’
Article 15 of the Sixth Directive provides:

‘The laws of Member States shall determine the date on which a

division takes effect.’
Under Article 17(1) of that directive:

‘A division shall have the following consequences ipso jure and

simultaneously:

(@) the transfer, both as between the company being divided and
the recipient companies and as regards third parties, to each of the
recipient companies of all the assets and liabilities of the company
being divided; such transfer shall take effect with the assets and
liabilities being divided in accordance with the allocation laid down
in the draft terms of division or in Article 3(3);

(b) the shareholders of the company being divided become
shareholders of one or more of the recipient companies in
accordance with the allocation laid down in the draft terms of
division;

(c) the company being divided ceases to exist.’

Article 19 of that directive is worded as follows:

‘1. The laws of Member States may lay down nullity rules for

divisions in accordance with the following conditions only:
(@) nullity must be ordered in a court judgment;

(b) divisions which have taken effect pursuant to Article 15 may
be declared void only if there has been no judicial or administrative
preventive supervision of their legality, or if they have not been
drawn up and certified in due legal form, or if it is shown that the
decision of the general meeting is void or voidable under national

law;

(c) nullification proceedings may not be initiated more than six

months after the date on which the division becomes effective as
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against the person alleging nullity or if the situation has been

rectified;

(d) where it is possible to remedy a defect liable to render a
division void, the competent court shall grant the companies

involved a period of time within which to rectify the situation;

(e) ajudgment declaring a division void shall be published in the
manner prescribed by the laws of each Member State in accordance
with Article 3 of [First Council Directive 68/151/EEC of 9 March
1968 on co-ordination of safeguards which, for the protection of the
interests of members and others, are required by Member States of
companies within the meaning of the second paragraph of Article 58
of the Treaty, with a view to making such safeguards equivalent
throughout the Community (OJ, English Special Edition 1968 (1),

p. 41)];

()  where the laws of a Member State permit a third party to
challenge such a judgment, he may do so only within six months of
publication of the judgment in the manner prescribed by Directive
68/151/EEC;

(g) ajudgment declaring a division void shall not of itself affect
the validity of obligations owed by or in relation to the recipient
companies which arose before the judgment was published and after
the date referred to in Article 15;

(n)  each of the recipient companies shall be liable for its
obligations arising after the date on which the division took effect
and before the date on which the decision pronouncing the nullity of
the division was published. The company being divided shall also be
liable for such obligations; Member States may provide that this
liability be limited to the share of net assets transferred to the

recipient company on whose account such obligations arose.

2. By way of derogation from paragraph 1(a), the laws of a
Member State may also provide for the nullity of a division to be
ordered by an administrative authority if an appeal against such a
decision lies to a court. Subparagraphs (b), (d), (e), (f), (g), and (h)
shall apply by analogy to the administrative authority. Such
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nullification proceedings may not be initiated more than six months

after the date referred to in Article 15.

3. The foregoing shall not affect the laws of the Member States
on the nullity of a division pronounced following any supervision of

legality.’

Articles 2 to 19 of the Sixth Directive are found in Chapter | of

that directive, entitled ‘Division by acquisition’.

Under Chapter II of that directive, entitled ‘Division by the
formation of new companies’, Article 21(1) of the directive

provides:

‘For the purposes of this Directive, ‘division by the formation of
new companies’ means the operation whereby, after being wound up
without going into liquidation, a company transfers to more than one
newly-formed company all its assets and liabilities in exchange for
the allocation to the shareholders of the company being divided of
shares in the recipient companies, and possibly a cash payment not
exceeding 10% of the nominal value of the shares allocated or,

where they have no nominal value, of their accounting par value.’

Article 22(1) of that directive, also in Chapter Il thereof,

provides:

‘Articles 3, 4, 5 and 7, 8(1) and (2) and 9 to 19 of this Directive
shall apply, without prejudice to Articles 11 and 12 of Directive
68/151/EEC, to division by the formation of new companies. For
this purpose, the expression ‘companies involved in a division’ shall
refer to the company being divided and the expression ‘recipient

companies’ shall refer to each of the new companies.’

Article 25 of the Sixth Directive, contained in Chapter IV of that
directive which is entitled ‘Other operations treated as divisions’,

provides:

‘Where the laws of a Member State permit one of the operations
specified in Article 1 without the company being divided ceasing to

exist, Chapters I, Il and I11 shall apply, except for Article 17(1)(c).’
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And National law: Italian law /Civil code/

Source: The author’s compilation is based on the COURT OF JUSTICE OF THE EUROPEAN UNION'’s
database.
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