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SUPERVISOR’S RECOMMENDATION

Debrecen, 01. June 2019

Daniel Haitas’ dissertation focuses on the legal and foreign political dimension of the EU
relations with Russia and Ukraine. Because of the contemporary challenges of EU external
relations, the topic has particular importance both in the European context and from a global
point of view.

The author has chosen both these countries as subject to analysis in the believe that Russia and
Ukraine’s history are so closely intertwined, as well as their foreign political and economic
relations are so complex that it is almost impossible to examine their respective relations with
the European Union separately in the framework of a deeper analysis. One of the central
research question is that how far EU law can be applied by those third countries that are not
included in the EU enlargement policy, so do not ehjoy the status of ‘candidate States’. One of
the underlying hypothesis of the research is that Ukraine is an object of the EU external
governance and integration, whereas Russia does not see itself this way, but rather, has focused
on concepts which emphasises a more horizontal relationship.

Due to the interaction between law, politics, economics and history in that field, the dissertation
examines the legal approximation process of Ukraine as well as the legal instrument of the
relationship between the Russia and the EU in a broader context, taking into consideration the
instruments of "external governance" other than legal rules, as well. Under the umbrella of the
European Neighbourhood Policy, the analysis spread on both the foreign political and economic
law dimensions of the external relations between the EU and these countries, also dealing with
strategically important sectoral issues like the energy policy and regulation. The fundamental
research question is the success and efficiency of legal instruments being subject matter of the
dissertation, the main legal and political questions and challenges of their implementation, as
well as further perspectives in relation of both countries.

In-depth legal research on these specific aspects of the EU’s external relations have remained
rare so far. This fact, as well as the individual and complex approach towards the research theme
prove the novelty of the present work. I can agree with most observations and conclusions of
Daniel Haitas after supervising his dissertation.
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INTRODUCTION

1) Aims and scope of the dissertation

This dissertation explores the European Union’s external relations with Russia and Ukraine.! This
involves examining the basic legal, institutional and political framework that comprise these
relations, focusing on various relevant salient features. The author has chosen to examine both
Russia and Ukraine’s relationship to the European Union due to the closely connected nature of
the two countries over history, the fact that their relationship to each other influences their
relationship with the European Union, and that these two countries are of great importance to the
European Union’s external relations policy. The modern states of the Russian Federation and
Ukraine claim their roots in the ancient Kievan Rus whose ruler Grand Prince Vladimir of the
Rurik dynasty adopted Byzantine Eastern Orthodox civilization in 988 A.D, which still plays a
fundamental role in the life of these modern states.? In the modern era, apart from experiencing a
brief period of statehood from 1917 to 1921, it was only in 1991 that Ukraine a fully independent
country.® Previous to this, it had been part of both the Russian Empire and the Soviet Union.* After

the 2004 enlargement, Ukraine become one of the largest and most strategically vital neighbouring

! The author would like to state that this dissertation draws from the results of the research conducted by him over
time, specifically the following publications: Ukraine's attempts at legal approximation to the EU's energy acquis and
changes in its gas importation practices, Acta Universitatis Szegediensis: Acta Juridica et Politica 6 : 2 pp. 93-107,
(2016), Early steps from Kiev towards Europe: An overview of formative agreements between Ukraine and the
European Union, JURA 23 : 2 pp. 306-314, (2017), Additionally, the author would like to note that the dissertation
draws from the results of research and studies conducted in the context of the DE-AJK Governance Resource
Management Research Group of the National University of Public Service, in the framework of the project 'A j6
kormanyzast megalapozé kozszolgalat-fejlesztés' [Public Service Development for Good Governance] No. KOFOP-
2.1.2-VEKOP-15. For the description of the underlying concepts, see: T.M. Horvath and |. Bartha (eds.)
Kdzszolgaltatdsok megszervezése és politikai. [The Organization and Sectors of Public Service Delivery], Budapest:
Dial6g Campus, 2016. The relevant studies conducted in the context of this research group include the monograph
Aspects of the European Union’s Legal and Political Relations with Russia and UKraine to be published in the future;
the article Eurasian Integration and Ukraine, Jog-Allam-Politika: Jog- és Politikatudomanyi Folyéirat (2018) 10 : 2
pp. 179-192; Aspects of Energy Relations Hungary-Russia Energy Relations in the Context of European Union Law,
JURA, 2018/2, 368-377; and the article to appear in the future in Jog-Allam-Politika entitled Issues in European Union-
Russia Energy Relations. Additionally, the research draws from the author’s article Ukraine and China’s Belt and
Road Initiative, Scientific Journal of the Lviv University of Trade and Economics: Jurisprudence Series, 2018 (6) 232
-238.

2 SOROKA, George (2018): Blessings and Curses from Constantinople, Foreign Affairs, 25 October 2018,
https://www.foreignaffairs.com/articles/ukraine/2018-10-25/blessings-and-curses-constantinople (Accessed
2018.11.12)

3 SAKWA, Richard (2015): Frontline Ukraine: Crisis in the Borderlands, |.B Tauris, London, New York, 2015, 7, 9.
4 PIONTEK, Eugenius (2006): Ukraine. In BLOCKMANS, Steven, - LAZOWSKI, Adam (eds.), The European Union
and its Neighbours: A Legal Appraisal of the EU’s Policies of Stabilisation, Partnership and Integration, T.M.C Asser
Press, The Hague 2006, 500.
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states of the European Union.® To illustrate the importance of the country’s location, historian
Andrew Wilson wrote that “Ukraine occupies a crucial space at the crossroads of the two great
geopolitical ideas of the twentieth century - ‘Europe’ and ‘Eurasia’ - and will have a crucial
influence on how both these ideas are being reconstructed at the beginning of the new
millennium.”® As for the Russian Federation, which amounts to over an eighth of the Earth’s
landmass,” and with its vast energy resources, powerful military, large population and political and
cultural influence means that countries around the world must articulate specific policies and aims
with regards to engaging with this country, which is particularly the case with regards to the
European Union, which has so many connections to this state. It can be fairly safely asserted that
there are few relationships more important for the two entities than their relationship to each other.

ii) Conceptual and theoretical framework

Naturally, it is necessary to provide a certain theoretical and conceptual background and basis to
the dissertation. One important theoretical and conceptual area of relevance relates to the processes
of regional integration projects, in particular with regards to the development of the European
Union. The European Union is a unique regional integration project and model which has its roots
in the aftermath of the devastation of World War Two, which led to the states of Western Europe
incrementally moving towards a certain degree of political and economic integration. This process
continued to evolve, coming to include different parts of Europe, having progressed to what has
been termed an “ever closer union”. This union is based on certain central characteristics which
can be said to define its nature and character. Fundamental to this is the process of collective
institutionalized decision-making, with the key bodies being the Commission, Council, Courts and
Parliament.® A major impetus to the entire European integration project from its very beginning
has been the economic development and integration of the continent.® This has involved various

elements over time which have developed, one of the most fundamental being the European

® PIONTEK (2006): i.m., 500.

& WILSON, Andrew (2009): The Ukrainians: Unexpected Nation, Yale University Press, New Haven and London,
2009, 279.

7 International Business Publications (2011): Russia: Foreign Policy and National Security Yearbook — Volume 1:
Strategic Information and Regulations. Washington DC, International Business Publications, 2011, 8.

8 CINI, Michelle (2007): Introduction. In CINI, Michelle ed: European Union Politics, (2nd edition), Oxford
University Press, Oxford, 2.

® 1hid, 3.



Union’s Single Market which is based on the four freedoms, that is the free movement of labour,
goods, capital, and services.

Over time various models have been put forward that seek to articulate conceptual
frameworks for the broader European integration process. These attempt to deal with such issues,
among others, as to the reason certain states join regional organizations and hand over certain
aspects of their political powers and authority; the way in which they these integration projects
develop in terms of increasing their powers, and their enlargement to include new member states;
and the way in which they influence and effect the countries in their specific regions.'® Three
prominent models which have been put foward seeking to explain the process of European
integration are intergovernmentalism, neofunctionalism and also postfunctionalism.* As shall be
seen over the course of this dissertation, the three models, each in their own way, can act as aids,
at various points, in understanding certain elements of the subject matter of the topic at hand,
sometimes with one particular model being exclusively relevant, and other times a mixture of these
conceptual frameworks being utilized in order to explain certain developments, facts and
phenomena. In addition to being of value with regards to understanding certain regional integration
structures and their internal nature, as shall be seen it can also be of value in understanding how
the European Union relates to non-Member States within the context of its external relations
policies and actions.

Intergovernmentalism gives a special role to the nation state in integration projects, and
argues that the European integration process has not made the nation state obsolete.'? Furthermore,
these specific nation states attempt to increase their economic interests and security within the
broader process of regional integration.!® This is a model of integration which may be described

as being state-centric.}* According to this particular conceptual framework, nation states retain

10 SCHIMMELFENNIG, Frank (2018): Regional Integration Theory. In Oxford Research Encyclopedia of Politics,
Oxford, Oxford University Press (Pre-publication version of article) 1,
https://www.researchgate.net/profile/Frank Schimmelfennig/publication/325392599 Regional Integration_Theory/
links/5b0af3560f7e9bled7f9c9e3/Regional-Integration-Theory.pdf?origin=publication_detail (Accessed 2019.02.17)
1 hid.

12 HATTON, Lucy (2011): Theories of European Integration, CIVITAS Institute for the Study of Civil Society, 2011
(last updated 2015), https://www.civitas.org.uk/content/files/OS.16-Theories.pdf (Accessed 2019.02.14)

13 SCHIMMELFENNIG (2018): i.m., 1.

14 CINI, Michelle (2016): Intergovernmentalism. In CINI, Michlle - PERES-SOLORZANO BORRAGAN, Nieve
eds.: European Union Politics, Fifth Edition, Oxford, Oxford University Press, 66.
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https://www.researchgate.net/profile/Frank_Schimmelfennig/publication/325392599_Regional_Integration_Theory/links/5b0af3560f7e9b1ed7f9c9e3/Regional-Integration-Theory.pdf?origin=publication_detail
https://www.civitas.org.uk/content/files/OS.16-Theories.pdf

control of the institutions and organizations which result from integration processes, and seek to
utilize regional organizations in order to obtain bargaining outcomes.®

Neo-functionalism, which was particularly popular in the 1950s and 1960s,® rather places
special emphasis on supranational actors and structures themselves, believing that they can make
independent decisions and shape the actual process of integration according to their specific
interests.!” It is an approach which argues that nation states are not the only key actors in world
politics, and thus places a special focus on both supranational institutions as well as non-state
actors.’® It is a model which gives less influence to the nation states than the intergovernmental
model, claiming that governments are not truly in control of integration, and that the integration
process leads to what have been termed “spillovers”, which leads to the integration process going
beyond mere intergovernmental bargaining.® This model holds that these spillovers actually lead
to the process of European integration being a self-sustaining process, leading to the creation of a
new supranational political community.?°

Finally, postfunctionalism points out and highlights the backlash that can occur as a result
of the integration process, which is connected to such factors as a decrease in national sovereignty,
leading to scepticism about the integration process, fuelling in response certain eurosceptic
political movements.?* This can lead to an impediment to the intergration process, or even eventual
disintegration.?? These models are of value with regards to the subject of this dissertation, and thus
shall be utilized accordingly where it is deemed appropriate.

Another theoretical model relating to integration theory with regards to the European
Union’s relations with third countries which will be utilized in this dissertation is the concept of
“external governance”.?® This is a concept which seeks to explain the way in which the way in
which the European Union is able to expand its influence and export its norms and values (which,

of course, is connected to the status of the European Union as an international actor in its own

15 SCHIMMELFENNIG (2018): i.m., 2.

16 HATTON (2011): i.m.

17 SCHIMMELFENNIG (2018): i.m., 2.

18 JENSEN, Carsten Stroby (2016): Neo-functionalism. In CINI, Michlle - PERES-SOLORZANO BORRAGAN,
Nieves, European Union Politics, Fifth Edition, Oxford, Oxford University Press, 53.

19 SCHIMMELFENNIG (2018): i.m., 2.

20 HATTON (2011): i.m.

21 SCHIMMELFENNIG (2018): i.m, 2

22 |bid.

23 LAVENEX, Sandra (2004): EU External governance in ‘wider Europe’, Journal of European Public Policy, Vol.
11, No. 4, 683, https://archive-ouverte.unige.ch/unige:77032 (Accessed 2019.02.10)
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right), often at times with a focus on integration and bringing about closer relations without
necessarily offering the third countries involved an explicit membership perspective, which is also
a result of the consequences of the great eastern enlargements of the European Union, which led
to a certain fatigue in in this area.?* External governance in this context has been defined as
occuring: “...when the institutional/legal boundary is moved beyond the circle of member states ...
the crucial criterion for external governance is the extension of the legal boundary of authority
beyond institutional integration. In contrast to cooperation under an international agreement or
convention, external governance takes place when parts of the acquis communautaire are extended
to non-member states.”’* It shall be seen that in certain particulars Ukraine can be considered as
an object of the EU external governance, the country in many ways now being formally committed
to conforming to the norms and values of the European Union, despite not being promised an
explicit membership perspective. As shall be seen, this contrasts markedly with the nature of the
EU-Russia relationship, with the latter being resistant to such a model of relations.

iii) Subject matter of the analysis

As to the actual content of the dissertation, naturally, when dealing with such an enormous topic,
the author has necessarily had to be selective in relation to the material to be dealt with. Thus,
several key topics have been chosen for exploration with the hope of illuminating vital areas
relating to the European Union’s external relations with Russia and Ukraine. These areas have
been selected due to their central importance to the topic at hand, as in many ways they provide
the overrall framework, contours and broader context of these relations. The dissertation begins
with an overview of the European Neighbourhood Policy (ENP), including the historic context in
which it was brought into being, its scope and aims, as well as its economic and political
dimensions. The ENP’s Eastern dimension, the Eastern Partnership, will also be introduced at this
point, which offers the main framework for the European Union’s external relations with its
Eastern European neighbours. The legal instruments within the framewok of the ENP and Eastern
Partnership will be surveyed, including the concept of Action Plans and Association Agreements

which are able to be signed between the European Union and partner countries.

24 CAMPAIN, Marie (2012): Avoiding new dividing lines? EU external governance and the Eastern neighbours. In
STADMULLER, Elzbieta— BACHMANN, Klaus eds: The EU’s Shifting Borders: Theoretical approaches and policy
implications in the new neighbourhood, London and New York: Routledge, 2012, 120; LAVENEX (2004): i.m., 683.
25 LAVENEX, Ibid.



This is then followed with the section on European Union—Russia relations, which
includes looking at the Partnership and Cooperation Agreement signed between the two, the
Common Strategy on Russia and the Four Common Spaces. It should also be stated that there are
other agreements which have been signed between the European Union and both the Russian
Federation and Ukraine which are beyond the scope and subject matter of the dissertation, and thus
will not be analysed here. The section on Russia is followed by Ukraine, including its major legal
instruments signed with the European Union, in particular the Partnership and Cooperation
Agreement and later the Association Agreement. One of the main propositions of this dissertation
is that there is a substantial difference as to what degree Russia and Ukraine wish to integrate with
the European Union, which is perhaps best reflected in the differing legal frameworks both have
put in place with the European Union to govern their relations. As shall be seen, Russia does not
seek a large-scale approximation to European Union standards and norms, while, in contrast to
this, Ukraine, in particular with the signing of the Association Agreement with the European
Union, has committed itself to a deep integration with the European Union, and in fact, that country
has strongly professed a desire to one day achieve full membership of the organization.?® As shall
be seen in the case of Ukraine, a mechanism has been created where non-EU Member States can
participate to a certain extent in this Single Market through the creation of a Deep and
Comprehensive Free Trade Area (DCFTA), which is a feature of the so-called “new generation”
Association Agreement signed by Ukraine, as well as Georgia and Moldova. The aims of the
agreements signed between the European Union and the Russian Federation can be said to be less
ambitious in this regard, which aimed rather at granting most-favoured-nation status to the country
and to begin the process of establishing a free trade area.

An extremely important factor in the EU’s relations with both Russia and Ukraine relates
to energy. With regards to EU-Russia energy relations, the author’s examination shall include
surveying such gas pipeline projects as OPAL, South Stream, Turkish Stream and Nord Stream 2.
This shall include legal issues raised that have or could inhibit these projects operating on the
territory of the European Union. Additionally, there shall be a survey of attempts by the EU and

Russia at coming to some sort of overaching legal framework of energy relations. An example in

% RadioFreeEurope/RadioLiberty (2019): Ukraine President Signs Constitutional Amendment on NATO, EU
Membership, 19 February 2019, https://www.rferl.org/a/ukraine-president-signs-constitutional-amendment-on-nato-
eu-membership/29779430.html (Accessed 2019.06.07)
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this dissertation of the external governance model at work relates to Ukraine’s attempt at
approximating to the European Union’s energy acquis communautaire, which involves making
Ukrainian legislation in this particular area compatible with the norms and standards of the EU.
This is connected to Ukraine’s membership of the Energy Community, which was created in part
to incorporate certain third countries in Eastern Europe into the European Union’s internal energy
market. In contrast, Russia does not follow the principle of conforming to the EU’s energy acquis
according to the model followed by such countries as Ukraine.

The dissertation also includes an analysis of the restrive measures placed on Russia by the
EU as a result of events in Crimea and East Ukraine, and also Russia’s reaction in response to this
development. As part of this anaylsis, there will be an examination of the relevant legal background
of restrictive measures and sanctions as a tool of EU external relations, and how events in Crimea
and East Ukraine, and the subsequent sanctions, have impeded EU-Russia relations. This will
illustrate how events in Ukraine directly impact Russia-EU relations. It is undeniable that the
restrictive measures are a major factor in the present relations of the European Union and Russia,
and by their very nature they have caused certain difficulties in bilateral relations. As such, it can
be said that the state of Russia-UKkraine relations, and the present tensions that exist between both
countries also has an effect on the relationship of the European Union with these individual states,
and can influence the degree to which it may maintain and intensify these connections.
Furthermore, the dissertation contains an analysis of important cases that have come before the
European Court of Justice and General Court of the European Union which deal with the European
Union’s sanctions against Russia. This overview will highlight the importance of the Court of
Justice of the European Union in relation to the development and articulation of the European
Union’s external relations policies and actions.

Russia has sought to create an alternative model of integration in the post-Soviet space,
which is the Eurasian Economic Union. This is both a competitor to the EU in certain ways and in
certain areas, but also, at the same time, draws inspiration from the EU as well, to a certain extent
even mirroring it in various particulars. In this dissertation it shall be seen in which ways the EU
acts as a source of inspiration and competitor to the Eurasian Union. This shall involve looking at
the major charactersitics of the Eurasian Economic Union, and to a certain extent the way in which
it is similar and different to the European Union. One aspect of this is that it shall be argued that

on the whole the Eurasian Economic Union represents an intergovernmental model of integration.
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The extent of integration which has taken place so far and the nature of its institutions justifies this
assertion, as they reflect the ultimate importance of the nation state in the process and the
maintenance of its centrality during the course of Eurasian integration. However, at the same time,
it must be admitted that a very real supranational structure and regional organisation has come into
being with defined competences and powers. Another area examined in this work is the European
Union’s Eastern Partnership, which may be considered in certain respects as a rival to the Eurasian
Economic Union integration project. A scene of competition between the EU and the Eurasian
Economic Union has been Ukraine, and so there shall be an analysis of Ukraine’s relationship to
Eurasian integration and also to the EU’s Eastern Partnership initiative, which is the iniative that
has sought to bring post-Soviet states closer to the European Union.

It seems self-evident that one who creates such a work has the hope that it will be of at
least some relevance and utility. It is the wish of the author that this work will contribute on some
level to increasing the knowledge of a subject of great importance and significance to the whole
of the European and Eurasian space. Considering that the author had the opportunity to carry out
his research in Hungary (an opportunity for which he is very grateful), he particularly harbours the
hope that the fruits of these endeavours will be be considered of some relevance and use for
interested people in the country, considering its location in a vital part of this geopolitical space
and which has played an historically crucial role within it, and which continues to do so. As a
result, there shall be two case studies involving Hungary, one relating to Hungary-Russia energy
relations, and the other relating to Hungary-Ukraine relations. In relation to the former, there is an
examination of the expansion of the Paks nuclear facility. As shall be seen, there had been concerns
raised by the European Commission in relation to this project, however these were able to be
overcome. It can be argued that in this instance we see both an assertion of independent action by
a European Union Member State, here Hungary, pursuing its own course of action which it
believes is in its interests. This may be seen as being linked to the intergovernmental model, with
its focus on the importance of nation states. At the same time, the eventual involvement of the
European Commission, its investigation, and the need for it to confirm the validity and correctness
of the agreement echoes the neofunctionalist conceptual framework, with its emphasis on the
importance of supranational actors and structures themselves.

In relation to Hungary and Ukraine, there shall be a brief case study relating to areas of the

bilateral relationship that the author believes also has a relevance to Ukraine’s broader relationship
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with the European Union. This section shall include certain background information on Hungary
and Ukraine’s relationship, and two specific areas relating to this relationship, these being
Ukrainian citizens being granted visa-free travel to the EU, and Ukrainians access to the labour

markets of EU Member States, and Hungary’s possible relation to this.

iv) Methodology

The primary scientific tools of the work include formal legal analysis and the comparative method.
The former is employed in the sense of presenting and analysing key legal texts and instruments
relating to the topic, including the aims, goals, commitments and obligations which they contain.
However, it should be noted that it goes beyond what some may consider as a more conventional
analysis. Naturally, the dissertation deals with and seeks to explain the legal basis of the European
Union’s legal actions (in relation to the Russian Federation and Ukraine) according to the relevant
primary and secondary legal sources of the European Union, examining the legal framework of
the European Union’s relations with both these state entities. This includes looking at their
respective Partnership and Cooperation Agreements, and later Ukraine’s recent Association
Agreement with the European Union. Furthermore, the most relevant aspects of these agreements
shall be examined, illustrating their fundamental nature, including their core aims, values and
purpose, as well as their structure. However, there is a strong emphasis on exploring and providing
the relevant background, where appropriate, to the formation of the relevant legal instruments,
actions and frameworks that are analysed and explored here, with this acting somewhat as the
foundation of the analysis. The author believes that it is vital to understand the historical and
political context in which these were brought into being and developed over time. Thus, the
dissertation includes surveying the background leading and contributing to the coming into being
of the major legal instruments signed between the European Union and both Russia and Ukraine
examined in the dissertation, such as the Partnership and Cooperation Agreements and Association
Agreement, energy relations between the EU and the two respective states, the events leading to
the imposition of the restrictive measures regime on Russia by the European Union, and the
formation and coming into being of the Eurasian Economic Union. Thus, it can be said that the
relevant legal instruments and actions in the dissertation are analysed as being concrete

manifestations and expressions of these various historical and political factors.
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The comparative method is utilized here in order to illuminate and illustrate the essential
differences between the European Union’s relations with the Russian Federation on the one hand,
and Ukraine on the other. The author believes that including both of these countries in this
dissertation makes the work of greater interest than if only one country had been focused upon,
because they provide very rich comparative material, illustrating the different goals and
approaches in the way certain third countries which to interact with the European Union, and also
the way and degree to which the EU wishes to engage and partner with. Here there shall be an
analysis of the degree to which the EU has sought to partner with the Russian Federation and
Ukraine, the historical development relating to this, and where matters stand at the present time
with regards to this. Included in the comparison is, where appropriate, the utilization of the above
mentioned theoretical models and frameworks when discussing EU-Russia and EU-Ukraine
relations, attempting to apply these theories to the EU’s relations with these third countries. This
also involves surveying the motivations of these third countries when engaging the EU, which has
a particular relevance in the case of Ukraine.

The dissertation, in addition to legal analysis, also incorporates a political science and
historical approach to the subject at hand. This includes surveying the relevant historical and
political background to the legal agreements and framework of the EU’s relations with Russia and
Ukraine. This means, in addition to relevant legal texts and academic literature, utilizing various
policy papers from the EU institutions, reliable and reputable authors and journalistic sources
dealing with the subject matter and which deal with positions and actions of the various political

actors of importance to the topic.
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CHAPTER 1

THE EUROPEAN UNION’S NEIGHBOURHOOD POLICY AND EASTERN
PARTNERSHIP

1.1 Partnership and Cooperation Agreements

Before discussing the European Neighbourhood Policy and Eastern Partnership, it is important to
examine the nature of the European Union’s engagement with its post-Soviet Eastern neighbours
during the time predating those initiatives, specifically focusing upon the Partnership and
Cooperation Agreements, which then acted as the main basis for the EU’s engagement with those
particular countries.?” The European Union, despite the fact that it is composed of 28 independent
Member States, is also an international actor in its own right. It has sought to increase and deepen
this particular role, and over time has created a network of relations throughout world which has
strengthened and increased its presence in the international arena.?® The EU thus has a recognizable
and very real presence in various parts of the world where it seeks to pursue and promote its
interests. This is no less the case in relation to its immediate neighbourhood, particularly with
regards to those countries to its East. This was particularly necessary during the period at the end
of the Cold War, when the European Community/Union had to formulate a strategy to deal with
the new post-Communist states. With regards to the Central European countries that would later
go on to become European Union Members States, the Europe Agreements were created for this
purpose.?® These were association agreements which recognized the third country’s aspirations for

European Union membership and acted as the legal framework for those countries eventual

2 MARCIACQ, Florent — FLESSENKEMPER, Tobias (2018): The European Union and its Eastern Partners:
Beyond the Limits of Current Approaches to Regional Cooperation, Instituto Affari Internazionali, Documenti 1Al
18, 2 March 2018, 4, http://oefz.at/wp-content/uploads/2017/11/iai1802.pdf (Accessed 2019.05.31)

2 CRAIG, Paul — DE BURCA, Grainne (2011): EU Law: Text, Cases, and Materials, Oxford, Fifth Edition, 303.
According to Article 21 of the Treaty on European Union, The European Union is to develop relationships and create
partnerships with third countries, as well as various international, regional and global organisations that share its
principles. Additionally, the EU is to define and pursue common policies and actions in the field of international
relations with the aims, inter alia, of defending its values and interests, as well as its security, independence and
integrity.

2 European Commission: Europe Agreement, https://ec.europa.eu/neighbourhood-
enlargement/policy/glossary/terms/europe-agreement_en, (Accessed 2018.02.02). Further analysis of the Europe
Agreements can be found in MARESCEAU, Marc - MONTAGUTI, Elisabetta: The relations between the European
Union and Central and Eastern Europe: a legal appraisal’, Common Market Law Review 32, 1995, pp. 1327-1367.
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accession.® In relation to the post-Soviet states it was recognized there was a need for a different,
innovative kind of “intermediate type of agreement”, which would go beyond the the Trade and
Cooperation Agreement which had been signed in 1989 between the European Community and
the Soviet Union with the aim of normalizing relations,® but which would lack the depth and
comprehensiveness of the Europe Agreements.® This led to to the adoption of a resolution by the
Council of the European Union on October 5 1992 giving the European Commission the ability
to negotiate Partnership and Cooperation Agreements with the newly independent post-Soviet
states.>®* However, despite the fact that these PCAs could be said to be less substantive in terms of
their aims as compared to the Europe Agreements, such agreements went beyond merely being
ordinary treaties, and deal with such areas as creating a framework for political dialogue,
encouraging democratic reform, the movement towards creating a market economy, economic
cooperation, and the strengthening of trade and investment ties.® From the end of the 1990s, the

EU has signed ten such agreements with former Soviet republics.3®

1.2 The European Neighbourhood Policy (ENP)

In 2004 and 2007 the European Union experienced a great enlargement as a result of its integration
of a number of countries of the former Eastern Bloc. One of the consequences of this historical
event was that it brought a group of new neighbours to its borders with which it would have to

coexist and relate to in a very direct and immediate way. In this specific historic context it became

30 Ibid.

3L HILLION, Christophe (2006): Russian Federation (Including Kaliningrad). In BLOCKMANS, Steven —
LAZOWSKI, Adam eds.: The European Union and its Neighbours: A Legal Appraisal of the EU’s Policies of
Stabilisation, Partnership and Integration. The Hague, T.M.C Asser Press, 468.32 SCHNEIDER, Klaus (2001): The
Partnership and Cooperation Agreement (PCA) between Ukraine and the EU — Idea and Reality. In HOFFMAN, Lutz
— MOLLERS, Felicitas eds.: Ukraine on the Road to Europe. Berlin and Heidelberg, Springer-Verlag, 2001, 66.

32 SCHNEIDER, Klaus (2001): The Partnership and Cooperation Agreement (PCA) between Ukraine and the EU —
Idea and Reality. In HOFFMAN, Lutz — MOLLERS, Felicitas eds.: Ukraine on the Road to Europe. Berlin and
Heidelberg, Springer-Verlag, 2001, 66.

33 YUNUSOV, Khaydarali (2014): Partnership and Cooperation Agreements of the European Union with Central
Asian Countries, Studii Europene, 1, 2, https://www.ssoar.info/ssoar/bitstream/handle/document/41880/ssoar-
studeuropene-2014-1-yunusov-Partnership_and_Cooperation_Agreements _of.pdf?sequence=1 (Accessed
2017.11.15)

34 LIGHT, Margot, - ALLISON Roy (2006): The place of Europe in Russian foreign policy. In ALLISON, Roy,
LIGHT Margot, and WHITE, Stephen, Putin’s Russia and the Enlarged Europe, London, Chatham House, 2006, 6.
% EUR-LEX: Partnership and Cooperation Agreements (PCAs): Russia, Eastern Europe, the Southern Caucasus and
Central Asia, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Ar17002 (Accessed 2019.05.31)
3 These states include: Armenia, Azerbaijan, Georgia, Kazakhstan, Kyrgyzstan, Moldova, Russia, Ukraine,
Uzbekistan, and Tajikistan. See Ibid.
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a necessity for the EU to formulate a strategy in order to deal with this new situation, which would
define its own interests in relation to its neighbours and the creation of very real and effective
mechanisms and tools in order to achieve its goals.The proposed answer to this problem was the
European Neighbourhood Policy (ENP), which was initiated as part of the EU’s quest to formulate
an identity for itself in light of the new environment and circumstances that it encountered as a
result of its expansion. The ENP was launched in 2004, having been based on a 2003 policy
document titled ,, Wider Europe — Neighbourhood: A New Framework for Relations with our
Eastern and Southern Neighbours” " laying down the fundamentals of that new field of EU
external relations.® The document highlighted the importance of the then upcoming 2004
enlargement, which increased the EU’s interest in enhancing relations with the new neighbours,
namely Russia, the Western NIS, and the Southern Mediterranean.®® Promoting stability,
prosperity and peace “within and beyond the new borders of the Union” was also set out as an
essential aim of the ENP.*° The document states that not only does the European Union have a
duty towards the citizens of its own Member States (in the context of the time, this included those
states who were then members and were on the verge of obtaining membership), but also a duty
towards its neighbours to safeguard social cohesion and dynamic economic development.*! The
major incentives for the partner states of the ENP relate to both economic and political issues, and
indeed, it is explicitly stated that the European Union envisages an “enhanced interdependence —
both political and economic”.4? It is this interdependence that can lead to the promotion of
“stability, security, and sustainable development” both within the European Union and its
neighbouring countries.** The EU offers benefits and more preferential relations in particular

where there is progress made in the area of both economic and political reform.**

37 Communication from the Commission (2003): Wider Europe — Neighbourhood: A New Framework for Relations
with our Eastern and  Southern  Neighbours, 11  March 2003, COM  (2003), 3,
http://eeas.europa.eu/archives/docs/enp/pdf/pdf/com03 104 en.pdf, (Accessed 2018.02.02)

%  European Union External Action: European Neighbourhood Policy, 21 December 2016,
https://eeas.europa.eu/diplomatic-network/european-neighbourhood-policy-enp/330/european-neighbourhood-
policy-enp_en (Accessed 2019.02.19)

39 Communicaton from the Commission (2003): i.m., 3.

“Olhid, As the ENP communiction states, “the EU should aim to develop a zone of prosperity and a friendly
neighbourhood — a ‘ring of friends’ with whom the EU enjoys close, peaceful and co-operative relations”.

41 Ibid, 3.

42 |bid, 4.

43 |bid.

44 |bid, 9.
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1.3 Economic and Political Dimensions of ENP

I. With regards to the economic dimension of the ENP, it aims to offer the partner countries the
prospect of a stake in the EU’s internal market and liberalisation to promote the free movement of
persons, goods, services and capital (four freedoms) also in the relations between the EU and these
third countries.*® This is connected to the implementation of relevant aspects of the acquis
communautaire, in particular those which relate to the European Union’s internal market and its
regulatory structures.*® This involves the approximation to European Union standards and
regulations in this particular area.*” The opening up and liberalisation of trade is also considered
an aspect of the economic component of the ENP, it being key in this area.*®

[1. In relation to the political dimension of the the ENP, it seeks an intensification in political
relations between the European Union and neighbouring states.*® Values are central to the political
dimension of this cooperation between the EU and its neighbours, which is made clear from the
text of the Communication. Indeed, it states that “shared values and mutual understanding” act
as a foundation for the deepening of political relations between the two.%° The document sets out
the necessary prerequisites for bringing about political stability in the region, which includes such
values and elements as “Democracy, pluralism, respect for human rights, civil liberties, the rule
of law, and core labour standards”.>! The Communication also envisages the creating of a political
framework which would help to institutionalise the rule of law.%?

The ENP, despite containing elements of the EU’s enlargement strategy (in particular the
export of the acquis communautaire and the use of polity conditionality), was essentially created
in order to act as an alternative to further EU enlargement.®® The aim of the ENP did not include a

perspective of membership or a role in the Union’s institutions, and the issues posed by that

%5 Ibid.

%6 Ibid, 10.

47 Ibid.

“8 Ibid.

49 Ibid, 9.

%0 Ibid, 12.

51 Ibid, 7.

52 |bid, 9.

53 WOLCZUK, Kataryna (2009): Implementation without Coordination: The Impact of EU Conditionality on Ukraine
under the European Neighbourhood Policy. Europe-Asia Studies, Vol. 61, No. 2, March 2009, 189-190,
https://papers.ssrn.com/sol3/papers.cfm?abstract id=2135703 (Accessed 2019.02.17)
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dimension of EU-third countries cooperation should be seen as separate and distinct from the
question of EU accession.>* Essentially, by attempting to modernize the neighbouring states and
to make them stable, secure and prosperous, the EU attempts to induce changes in their behaviour
in line with its own aims, norms and preferences.>® As well as being a major instrument in the
achievement of EU external relations goals, it also claims to be mutually beneficial for both itself
and neighbouring countries, as it allows the latter to ,,share the benefits of EU enlargement in
terms of stability, security and well-being”® and to ,,participate in various EU activities”.>
Previously, the EU’s relationship with neighbouring states was seen through the prism of its
policies of enlargement and the pre-accession process.>® However, with the enlargements of 2004
and 2007 the EU came at least close to reaching what some consider to be its limits, and
encountered states that may never actually be given an EU membership perspective.>®

The European Union has been conceived of as a “normative power”, in that its influence
in the international arena lies in the upholding and promotion of certain ideas and norms.®° It is
this assumption that essentially lies behind the conception and formulation of the ENP.®
Furthermore, the ENP itself has also been characterised in terms of being an external governance
project which seeks to manage the neighbouring lands beyond its own borders, this concept having
been formulated in order to highlight the specific nature of the EU’s attempt to extend its influence

and governance outside of the boundaries of the EU, and is in particular a result of both the EU’s

% Ibid,

% LYUBASHENKO, Igor (2012): Sources of misunderstanding: Intervening variables influencing the effectiveness
of the European Neighbourhood Policy towards Eastern states. In STADMULLER, Elzbieta — BACHMANN, Klaus
eds.: The EU’s Shifting Borders: Theoretical approaches and policy implications in the new neighbourhood,
Routledge: London and New York, 83.

% Communication from the Commission (2004): Policy: European Neighbourhood Strategy Paper, 12 May 2004,
COM (2004), 6, http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52004DC0373&from=EN,
(Accessed 2017.10.08)

57 Ibid, 3.

8 GEBHARD, Carmen (2010): The ENP’s Strategic Conception and Design Overstretching the Enlargment Template.
In WHITMAN, Richard G. — WOLFF, Stefan eds.: The European Neighbourhood Policy in Perspective: Context,
Implementation and Impact, Hampshire, Palgrave Macmillan, 89.

% Ibid.
80 MANNERS, lan (2002): Normative Power Europe: A Contradition in Terms?, Vol.40, No. 2, Copenhagen,
Copenhagen Peace Research institute, 21,

https://rucforsk.ruc.dk/ws/portalfiles/portal/38395695/lan_Manners_Normative Power Europe A_Contradiction_in
Terms COPRI_38 2000.pdf (Accessed 2019.02.15)

61 KAPITONENKO, Mykola (2015): Ukraine: The Need to Securitize the European Neighborhood Policy. In
INAYEH, Alina — FORBRIG, Joerg eds.: Reviewing the European Neighbourhood Policy: Eastern Perspectives,
Europe Policy Paper 4, The German Marshall Fund of the United States, Washington DC, 38,
www.gmfus.org/file/6400/download (Accessed 2019.02.15)
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nature as an international actor as well as a sense of enlargement fatigue that arose after the the
joining of the new Member States in 2004 and 2007.5?

An important and relevant point which must be mentioned here in relation to this topic is
Article 8 of the Treaty on European Union, which was introduced by the Treaty of Lisbon. This
article states in its first paragraph that the European Union is to ,,develop a special relationship
with neighbouring countries, aiming to establish an area of prosperity and good neighbourliness,
founded on the values of the Union and characterised by close and peaceful relations based on
cooperation.” Furthermore, Article 8(2) gives the the Union power to “conclude specific
agreements with the countries concerned” and that ,, These agreements may contain reciprocal
rights and obligations as well as the possibility of undertaking activities jointly. Their
implementation shall be the subject of periodic consultation.”

Various scholars have pointed out several important features relating to Article 8, one of
which is that neighbouring countries are offered a special, privileged form of relations, showing
the importance of both political and geographical criteria.®® Furthermore, it makes explicit the
conditionality approach which is intrinsic to the European Neighbourhood Policy.®* In fact, it can
be argued that Article 8 actually acts as a constitutional foundation for the European Union to
export its norms.% Additionally, Article 8 appears to envisage a ,, new generation of agreements”
between the European Union and neighbouring partner countries.% Furthermore, it should also be
pointed out that it has been argued that Article 8 actually places an onus on the European Union
to pursue a,, proactive policy” with regards to its neighbouring states, which involves aiding them

in transformation and state-building according to Article 21 of the Treaty on European Union.®’

52 CAMPAIN, Marie (2012): Avoiding new dividing lines? EU external governance and the Eastern neighbours. In
STADMULLER, Elzbieta — BACHMANN, Klaus eds.: The EU’s Shifting Borders: Theoretical approaches and
policy implications in the new neighbourhood, London and New York: Routledge, 120.

8 PETROV, Roman — VAN ELSUWEGE, Peter (2011): Article 8 TEU: Towards a New Generation of Agreements
with the Neighbouring Countries of the European Union?, European Law Review, 2011, Vol. 36, Issue October, 689,
https://www.researchgate.net/publication/255697657 Article 8 TEU Towards a New Generation_of Agreement
s with _the Neighbouring_Countries of the European Union (Accessed 2019.02.13)

8 |bid, 688.

% In PETROV, Roman — VAN ELSUWEGE, Peter eds (2014): Setting the Scence: Legal approximation and
application of EU law in the Eastern neighbourhood of the European Union. In PETROV, Roman — VAN
ELSUWEGE, Peter: Legislative Approximation and Application of EU Law in the Eastern Neighbourhood of the
European Union: Towards a Common Regulatory Space?, London, Routledge, 1.

% PETROV, Roman — VAN ELSUWEGE, Peter (2011): i.m., 692.

57 HILLION, Christophe (2014): Anatomy of EU norm export towards the neighbourhood: The impact of Article 8
TEU. In PETROV, Roman — VAN ELSUWEGE, Peter eds: Legislative Approximation and Application of EU Law
in the Eastern Neighbourhood of the European Union: Towards a Common Regulatory Space?, London, Routledge,
18.
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The Treaty of Lisbon introduced this article and it outlines the principles that are to guide the
European Union’s external action® in all the various areas of the European Union’s activity in the
international arena (It shall also be seen in the dissertation how Article 21 TEU was of importance
in the Court of Justice of the European Union’s argumentation and reasoning in relation to the
EU’s ability to place restrictive measures on Russia).®® It can be said that while Article 21 is not
limited to any specific region, Article 8 very specifically relates to its surrounding
neighbourhood,® the latter article being in harmony and representing the interests and values of

the former.”®

1.4 The Eastern Partnership

The Eastern Partnership was initiated in 2008 with a joint proposal made by Poland and Sweden

which stated that “There is a need to strengthen the European offer in the Eastern direction and

8 ASTERITI, Alessandra (2017): Article 21 TEU and the EU’s Common Commercial Policy: A Test of Coherence,
European Yearbook of International Economic Law 2017, 2,

https://www.researchgate.net/publication/320053351 Article 21 TEU and_the EU's Common_Commercial_Polic
y_A_Test of Coherence (Accessed 2019.05.22). According to Article 21(2) of the Treaty on European Union: 2.
The Union shall define and pursue common policies and actions, and shall work for a high degree of cooperation in
all fields of international relations, in order to:(a) safeguard its values, fundamental interests, security,
independence and integrity; (b) consolidate and support democracy, the rule of law, human rights and the principles
of international law;(c) preserve peace, prevent conflicts and strengthen international security, in accordance with
the purposes and principles of the United Nations Charter, with the principles of the Helsinki Final Act and with the
aims of the Charter of Paris, including those relating to external borders;(d) foster the sustainable economic, social
and environmental development of developing countries, with the primary aim of eradicating poverty;(e) encourage
the integration of all countries into the world economy, including through the progressive abolition of restrictions
on international trade;(f) help develop international measures to preserve and improve the quality of the
environment and the sustainable management of global natural resources, in order to ensure sustainable
development; (g) assist populations, countries and regions confronting natural or man-made disasters; and (h)
promote an international system based on stronger multilateral cooperation and good global governance.

89 See Section “4.4 The Court of Justice of the European Union and the European Union’s Restrictive Measures
Regime”.
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to develop an Eastern Partnership. ”’? The proposal went on to say that this partnership should be
based upon the ENP but at the same time it should also go beyond it, agreeing with the principle
of differentiation in relation to neighbours contained in the ENP, and at the same time enforcing
the horizontal connections between the European Union and these particular neighbours.” The
proposal stated that that the co-operation is to involve the following countries included in the ENP,
that is Ukraine, Moldova, Azerbaijan, Armenia, Georgia and Belarus, and that certain projects
could even be extended to the Russian Federation.™

Subsequently, the Eastern Partnership was then officially launched on the initiative of the
European Union External Action Service in order to act as a framework for the European Union’s
relations with such post-Soviet states as Armenia, Azerbaijan, Belarus, Georgia, Moldova, and
Ukraine. It was stated in 2008 that “The European Council welcomes the proposals for developing
the eastern dimension of the European Neighbourhood Policy”, thus acknowledging that the
Eastern Partnership is a particular sub-branch of the ENP created in order to specifically deal with
states to its East.” The creation of this intiative within the framework of the ENP also acted as a
way of acknowledging the “Europeanness” of the countries involved in this program, in contrast
to the states of the Southern Mediterranean.”

The European Commission was invited by the European Council of June 2008 to put
forward a proposal for an Eastern Partnership with the abovementioned states, which led to the
December 2008 Communication from the Commission to the European Parliament and the
Council relating to the Eastern Partnership.”” According to this the Eastern Partnership intiative

aims to express solidarity on the part of the European Union towards the partner countries, and to

2 EU  Neighbours  (2008):  Polish-Swedish ~ Proposal:  Eastern  Partnership, June 2008,
http://www.euneighbours.eu/library/sites/default/files/attachments/Polish -Swedish%20Proposal.pdf, (Accessed
2017.10.08)

3 1bid. It should also be noted that another element of the European Neighbourhood Policy is the Union for the
Mediterranean (known before 2008 as the Euro-Mediterranean Partnership), which involves the European Union
attempting to deepen its relations Southern partners. See European Commission: European Neighbourhood countries,
https://ec.europa.eu/culture/policy/international-cooperation/neighbourhood _en (Accessed 2019.02.05)

4 Ibid.

> Brussels European Council Conclusions, 19-20 June 2008, 68, 11018/1/08 REV 1, COCL 2,
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/101346.pdf, 19, (Accessed 2017.10.08)

8 GHAZARYAN, Nariné (2012): The Evolution of the European Neighbourhood Policy and the Consistent
Evolvement of its Inconsistencies, Review of European and Russian Affairs 7(1), 11. However, it is also to be noted
that the EaP’s official documents avoid focusing on the European nature of the EU’s Eastern partners, see
GHAZARYAN, lbid, , 9.

" European Commission (2011): Join Staff Working Paper: Implementation of the European Neighbourhood Policy
in 2010  Report:  Eastern  Partnership, COM  (2011) 303, Brussels,  25/05/2011, 2,
http://www.mfa.gov.md/img/docs/progress-report-EaP-2010.pdf, (Accessed 2019.02.07)
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provide support for these countries to reform in a democratic and market-orientated manner, and
to affirm their statehood and the territorial integrity of those countries.” It is claimed that such an
approach helps to create conditions of “stability, security and prosperity ” for the European Union,
its partner countries, and the whole European continent.”® It also worth nothing that it states that
the European Union’s strategic partnership with the Russian Federation shall continue “in
parallel” with the Eastern Partnership.”® More explicitly, the sorts of values that the Eastern
Partnership seeks to promote are such principles as good governance, rule of law, market economy,
respect for minorities and human rights, and sustainable development.8! The European Union’s
relationship to the Eastern Partner states and “the level of ambition” involved in this relationship

will relate to what extent these values will be practised and implemented in these partner states. 82

1.5 Instruments of the European Neighbourhood Policy and the Eastern Partnership

1.5.1 Action plans

The central instrument for the implementation and realisation of the goals of the ENP are Action
Plans, which function as road maps and guides, seeking to build upon and compliment the legal
agreements already in existence between the EU and partner states, particularly Partnership and
Cooperation Agreements (PCA) and Association Agreements (AAs).3® The APs cover such areas
as ,,political dialogue and reform; trade and measures preparing partners for gradually obtaining
a stake in the EU’s internal market; justice and home affairs,; energy, transport, information
society, environment and research and innovation; and social policy and people-to-people

contacts”.8* So far 12 such agreements have be drawn up between the EU and ENP partner states.®

8 Communication from the Commission to the European Parliament and the Council (2008): Eastern Partnership
COM(2008) 823 final {SEC(2008) 2974}, https://eur-lex.europa.eu/legal-
content/en/ALL/?2uri=CELEX%3A52008DC0823, (Accessed 2017.10.08)

9 Ibid.

8 Ibid.

81 |bid.

82 |bid.

8 The European Parliamen (2017)t: The European Neighbourhood Policy, Fact Sheets on the European Union — 2017,
2,  http://www.europarl.europa.eu/RegData/etudes/fiches _techniques/2013/060504/04A FT(2013)060504 EN.pdf
(Accessed 2019.02.12)

8 Communication from the Commission (2004): Policy: European Neighbourhood Strategy Paper, 12 May 2004,
COM  (2004), 6, http://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:52004DC0373&from=EN
(Accessed 2019.02.12)

8 “European Parliament (2017): The European Neighbourhood Policy, i.m., 2.
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It must be mentioned that the ENP’s APs are not actually legally binding and the participants have
no obligation to fulfill the contents of the agreement.® The ENP has been considered to be vague
with regards to the principle of conditionality and that it is in fact ,,conditionality-lite”.8" It holds
the principle of “more for more”, meaning that the EU will develop stronger ties with states that
achieve greater progress in the area of democratic reforms.® Furthmore, the AP process may be
considered to be a less hierarchical model of EU interaction with its neighbours, due to the fact
that both the setting of priorities and the monitoring of reforms are done jointly.®° Though partner
countries are not able to determine the regulatory rules of the EU, they have a flexbility to
,negotiate the import of a sub-set of those rules only”.*® Not all APs are identical, and are created

in such a way as to suit the specific circumstances the EU’s neighbouring countries. %

1.5.2 Association Agreements®?

The launching of the Eastern Partnership foresaw establishing “New contractual relations”
between the European Union and the third country participants of the Eastern Partnership,
particularly in the form of Association Agreements.®® Any new contractual framework which
would go beyond a Partnership and Cooperation Agreement would be with countries with the
willingness and ability to undertake commitments of a far-reaching nature with the European

Union.% This new contractual framework aimed to bring about strong political links between the

8 NOUTCHEVA, Gergana — EMERSON (2007): Economic and social development. In WEBER, Katja — SMITH,
Michael E. — BAUN, Michael eds: Governing Europe’s Neighbourhood: Partners or periphery? Manchester
University Press: Manchester, 93.

87 SASSE Gwendolyn (2010):,The ENP and the EU’s Eastern Neighbours: Ukraine and Moldova as Test Cases”. In
WHITMAN, Richard G. — WOLFF, Stefan Wolff eds.: The European Neighbourhood Policy in Perspective: Context,
Implementation and Impact, Palgrave Macmillan, Basingstoke, 2010, 181.

8 The European Parliament: The European Neighbourhood Policy, Fact Sheets on the European Union — 2016, 1.

8 NOUTCHEVA (2007): i.m.

% SASSE, i.m., 181.

%1 PETROV, Roman (2014): Relationship Between the EU and Ukraine. In SISKOVA, Nadezda ed: From Eastern
Partnership to the Association: A Legal and Political Analysis, Cambridge, Cambridge Scholars Publishing, 90.

92 1t is not the author’s wish to focus on issues of financing within the overral framework of the European
Neighbourhood Policy, however, the author refers the reader to the following in relation to this issue: Regulation (EU)
No 232/2014 of the European Parliament and of the Council of 11 March 2014 establishing a European
Neighbourhood Instrument, https://eeas.europa.eu/sites/eeas/files/european_neighbourhood_instrument_en.pdf,
(Accessed 2019.02.12)

9 Communication from the Commission to the European Parliament and the Council (2008): Eastern Partnership
COM  (2008) 823 final {SEC(2008) 2974}, Paragraph 31, https://eur-lex.europa.eu/legal-
content/en/ALL/?uri=CEL EX%3A52008DC0823, (Accessed 2017.10.08)
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24


https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A52008DC0823
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A52008DC0823

country and the European Union, with the former seeking to establish “a closer link” with the
standards and legislation of the latter.%

As to the European Union’s legal power to conclude Association Agreements with third
countries, according to Article 217 of the Treaty on the Functioning of the European Union, the
European Union may establish Association Agreements which involves reciprocal rights, special
procedure and common action with third countries or with international organisations. Article 218
articulates the negotiation and conclusion procedure for such agreements. According to Article
218(2), the Council is to authorise the commencement of negotiations, shall adopt negotiating
directives, shall provide authorisation for the signing of such agreements and their conclusion.
Article 218(4) goes on to say that with regards to the negotiating process, the Council is able to
address directives to negotiator involved, and to appoint a committee who is to be consulted in the
course of the negotiations. After a proposal from the negotiator, the Council is to make a decision
that authorizes the agreement’s signing and even that it may apply provisionally before coming
into force.% Likewise, as a result of a proposal from the negotiator, will make a decision leading
to the conclusion of the agreement.®” In the case of association agreements, the decision in relation
to the conclusion of the agreement shall occur after obtaining the European Parliament’s consent.*®
In case of urgency, both the European Council and Parliament may agree on a time-limit with
relation to consent.®® Throughout the entire procedure, the European Council is to act by qualified
majority. %

It should be stated here that the Eastern Partnership also includes other initiatives within
its broader framework which are not the subject of this dissertation. One notable example is the 20
deliverables for 2020, which is focused on delivering and demonstrating various benefits to
citizens in the region in four main areas of priority.!°* These deliverables relate to such areas as
increasing both economic development and market opportunities; strengthening governance with

a focus on improving institutions; greater connectivity and environmental focus; and the increase

% Ibid.

% Article 218(5).

9 Aritlce 218(6).

% Article 218(6)(a)(i)

9 Article 218(6)(a)(v)

100 Article 218(8)

101 EaP/Eastern Partnership: 20 Deliverables for 2020: Bringing tangible results for citizens,
https://eeas.europa.eu/sites/eeas/files/20_deliverables for 2020.pdf (Accessed 2019.05.22)
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of mobility and the strengthening of people-to-people contacts.!%2 This has included the funding
of various projects relating to the above-listed areas.'®®

102 1hid.
103 1hid.
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CHAPTER 2

THE LEGAL FRAMEWORK OF EUROPEAN UNION-RUSSIA RELATIONS

With the end of the Soviet Union a new political reality came into being on the European continent.
Old ideological conflicts and divisions seemingly came to an end and suddenly the European
Community faced states on its borders which were no longer to be seen as hostile forces and
security threats, but rather as partners. One such country was the Russian Federation, which is now
the European Union’s largest neighbour. As a result, with the end of the Cold War and the breakup
of the Soviet Union and the coming into being of the Russian Federation, it became imperative to
place the relationship between the two on new legal and political foundations. The relations
between the European Union and Russia have been described as being based “three legal
layers”,2% all three of which shall be examined here. The first layer is the Partnership and
Cooperation Agreement (PCA) signed between the two and certain other bilateral agreements, the
second are the ‘road maps’ aiming to create the four “Common Spaces” between the EU and
Russia, and the third relates to legislation dealing with EU-Russian sectoral cooperation,% the one

of relevance for this dissertation relating to the energy sector.

2.1 The European Union-Russia Partnership and Cooperation Agreement

During most of the Cold War period, the European Community was viewed in a somewhat hostile
and sceptical way by the Soviet Union, due to it having been seen as a vital part of the broader
Western alliance.®® The European Community, unlike other international actors or even its own
Member States, had no official relationship with the Soviet Union until it signed a declaration with

COMECON in June 1988, which was followed in August of the same year by their mutual

104 KALINICHENKO, Paul (2014): Legislative approximation and application of EU law in Russia. In VAN
ELSUWEGE, Peter - PETROV, Roman eds.: Legislative Approximation and Application of EU Law in the Eastern
Neighbourhood of the European Union: Towards a Common Regulatory Space?, London and New York, Routledge,
247.

105 |bid. These sectoral agreements relate to such areas as political dialogue, the prevention of illegal activities, energy,
environment, transport, science, technology, and education. However, there has been a suspension of certain dialogues
and consultations after the events in Crimea in 2014. See European Union External Action (2017): The European
Union and the Russian Federation, 21 November 2017, https://eeas.europa.eu/headquarters/headquarters-
homepage/35939/european-union-and-russian-federation_en (Accessed 2019.02.15)

106 WEBER, Mark (2000): Russia and Europe: Conflict or Cooperation. London, Macmillan, 68.
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recognition.’®” Mikhail Gorbachev’s concept of a “common European home” contributed to the
bringing about of negotiations between the European Community and the Soviet Union, which
later culminated in the signing of the already mentioned Trade and Cooperation Agreement (TCA)
in 1989.108

The early 1990s can be seen as a time of rapprochement between Russia and the Euro-
Atlantic community. For a short period of time, it seemed that Russia adopted the European
Union’s “integration-through-transformation” view with regards to their relations, based on
Western-style reform.1% It was expected that the new post-Soviet Russia had the same interests as
the West, and that the two would work together in the “new world order” at the end of the Cold
War. 10 It is the general belief that this was also due to the Russian Federation’s relative weakness
on the global scene after the dissolution of the Soviet Union, as compared to the ascendant position
of the Euro-Atlantic community at the time.*!* It was in this context that the European Union-
Russia Partnership and Cooperation Agreement was signed in 1994, however its ratification was
delayed in response to the first war that took place in Chechnya, and as a result it was only on 1
December 1997 that the agreement came into force.!*2 The Russian PCA had been envisaged as a
template for the other PCAs as well, and is considered to have been the most advanced amongst
that set of agreements.’®* The PCA envisages the fostering of deeper political relations,
encouraging trade and investment, even to the point of establishing a free trade area between the
two in the future, and supporting reforms within the Russian Federation.!*

The Preamble of the PCA emphasises the historical connections between the European
Community and Russia, as well as shared common values, and that the two wish to strengthen and

develop relations between the two, and recognises the Trade and Cooperation Agreement between

107 DELCOUR, Laure (2011): Shaping the Post-Soviet Space? EU Policies and Approaches to Region-building.
Surrey, Ashgate, 24, 25.

108 WEBER (2000): i.m. 68.

109 GERRITS, André (2008): The European Union and the Russian Federation: Dealing with the ‘Grand Other’. In
GERRITS, André ed.: The European Union and Russia: Perception and Interest in the Shaping of Relations,
Netherlands Institute of International Relations Clingendael, The Hague, Clingendael European Papers No. 4, 11,
https://www.clingendael.org/sites/default/files/pdfs/20081101 paper gerrits_eu_russia.pdf (Accessed 2019.02.15)
110 BARANOVSKY, Vladimir (2000): Russia: part of Europe or apart from Europe. International Affairs 76, 3, 447.
111 GERRITS (2008): i.m. 11.

112 | IGHT, Margot — LOWENHARDT, John — WHITE, Stephen (2003): Russia and the Dual Expansion of Europe.
In GORODETSKY, Gabriel ed.: Russia Between East and West: Russian Foreign Policy on the Threshold of the
Twenty-First Century. London and Portland, Frank Cass, 62.

113 KALINICHENKO (2014): i.m. 247.

114 LIGHT, Margot, - ALLISON Roy (2006): i.m., 6.
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the European Economic Community and the Soviet Union of 1989 as being a foundation of the
development of such cooperation.'*® Thus, the PCA explicitly acknowledges that Russia and the
European Community share a common past and values, and that the abovementioned TCA acts as
a foundation for the signing of the PCA. The statement of the Preamble also reveals by its
mentioning of “historical links” and “common values” that the role of identity and self-
understanding plays a role in this connection. Important values mentioned in the PCA’s Preamble
include the rule law, respect for human rights, in particular those relating to minorities, free
democratic elections with a multiparty system, and the creation of a market economy through
liberal economic policies.

In practice the PCA deals mainly with issues of an economic and technical nature, such as
Russia being granted most-favoured-nation treatment (Article 5) and the two major aims of the
Agreement being Russia’s being granted membership of the World Trade Organisation in the
future (Article 4) and the establishment of a free trade area (Article 3).'® The concept of most-
favoured-nation status is a term rooted in the World Trade Organization, with this term meaning
that countries cannot normally discriminate between their various trading partners, which means
that if a special favour is granted to one state, so it must be done for all WTO member states.*’
The utilization here of the WTO’s most-favoured-nation concept here anticipated the application
of the organization’s rules and norms, aiming to support both Russia’s transition in the political
and economic spheres.®

The Preamble recognizes “the utility of the Agreement in favouring a gradual
rapprochement between Russia and a wider area of cooperation in Europe and neighbouring
regions and Russia's progressive integration into the open international trading system’.

According to Article 1 of the PCA, the objectives of the partnership created via the Agreement are

115 Agreement on partnership and cooperation establishing a partnership between the European Communities and their
Member States, of one part, and the Russian Federation, of the other part, 21997A1128(01), Official Journal L 327,
28/11/1997 P. 0003 — 0069, (Accessed 2018.01.20)

118 HAUKKLA, Hiski (2000): The Making of the European Union’s Common Strategy on Russia, Upi Working
Papers 28, 7, http://www.bits.de/EURA/wp28.pdf, (Accessed 2018.02.02)

1"\World Trade Organization: Principles of the Trading System,
https://www.wto.org/english/thewto e/whatis _e/tif e/fact2_e.htm (Accessed 2018.11.08)

118 \VAN ELSUWEGE, Peter (2012): Towards a Modernisation of EU-Russia Legal Relations, EU-Russia Paper, June
2012, University of Tartu, Centre for EU-Russia Studies, 4, http://ceurus.ut.ee/wp-content/uploads/2011/06/EU-
Russia-Paper-51.pdf (Accessed 2018.09.16) A free trade area can be defined as two or more countries abolishing
tariffs between themselves, see LAW, Jonathan ed. (2008): Dictionary of Finance and Banking, Fourth Edition,
Oxford, Oxford University Press, 2008, 185.
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the creation of a framework for political dialogue leading to closer relations; the promotion of
trade and investment, and the development of economic relations linked to the market economy
model; the strengthening of both political and economic freedoms; supporting the consolidation of
Russia’s democracy; cooperation in the areas of economy, society, finance and culture with the
aim of attaining a mutual advantage, responsibility and support; the bringing about of a framework
for Russia to integrate into a larger European cooperation area; bringing about the conditions to
establish a free trade area between the Community and Russia.

As can be seen from the above text, the aim was not the actual creation of a deeply
integrated political and economic area between the European Union and the Russian Federation,
and in relation to the establishment of the free trade area, it is rather a declaration of an intention
lacking real and substantive consequences, with Article 3 specifically stating that the signatories
considering “whether circumstances allow the beginning of negotiations on the establishment of a
free trade area” !

As to Russia’s needing to approximate to the European Union’s standards and norms,
according to Article 55(1), “The Parties recognize that an important condition for strengthening
the economic links between Russia and the Community is the approximation of legislation. Russia
shall endeavour to ensure that its legislation will be gradually made compatible with that of the
Community”. Article 55(2) states that this approximation is to extend to: company law, banking
law, company accounts and taxes, protection of workers at the workplace, financial services, rules
on competition, public procurement, protection of health and life of humans, animals and plants,
the environment, consumer protection, indirect taxation, customs law, technical rules and
standards, nuclear laws and regulations, transport. Here, crucially, approximation cannot be
considered as a kind of formal legal commitment, but rather contains a vagueness allowing for a
flexibility with regards to obligations and time-scale, with there being no specific need to attain
specific results or the threat of some kind of sanction in the case that approximation objectives are
not achieved.!?°

The PCA also establishes a political dialogue, which, according to Article 6, is to
compliment and enforce rapproachement between the EU and Russian Federation, give support to

the various political and economic changes that Russia is undergoing, and to make a contribution

119 VAN ELSUWEGE (2012): i.m., 5.
120 |hid), 5-6.
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in establishing various new types of cooperation.?! Due to the limitations in the PCA from a legal
perspective, this dialogue takes on a great significance, as it allows for a certain dynamism in the
relationship, aiding in an envisaged rapprochement at the time, which was a major impetus for
signing the PCA in the post-Cold War period.*?? In fact, of all the PCAs signed by the European
Union with post-Soviet states, it is the one with Russia which makes provision for the deepest level
of political dialogue and institutional cooperation.?® This includes meetings to take place twice a
year between the President of the Council of the European Union, the President of the European
Commission and the President of the Russian Federation, as well as ministerial level meetings and
dialogue taking place within the context of the Cooperation Council (established according to
Article 90 of the PCA) and other occasions.'?* In addition to this, the PCA makes provision for
biannual meetings of senior officials of the EU and Russia, the utilization of diplomatic channels,
expert meetings, as well as parliamentary level dialogue.*?® The Russia PCA has been described
as turning the EU-Russia relationship into a “continuous political process”,'?® and certainly this
political dialogue aspect of the agreement certainly contributes to this.

It has been argued by certain Russian officials and commentators that the PCA was
produced at a time when Russia was in a position of weakness after the breakup of the Soviet
Union, and sought to upgrade the PCA even before 2007 due to what they see as subordinate role
of Russia within it.*?” In 2007, the European Union and Russia were preparing to negotiate a new

agreement to replace, supplement or supersede the 1997 PCA, as by the end of 2007 that

121 Article 6 goes on to say that the political dialogue: -shall strengthen the links between Russia and the European
Union. The economic convergence achieved through this Agreement will lead to more intense political relations;
shall bring about an increasing convergence of positions on international issues of mutual concern thus increasing
security and stability; shall foresee that the Parties endeavour to cooperate on matters pertaining to the observance
of the principles of democracy and human rights, and hold consultations, if necessary, on matters related to their due
implementation.

122 HILLION (2006): i.m. 480, 481.

122 PETROVA, Irina (2016): EU-Russia relations in the Wider Europe: From strategic partner to major competitor?
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challenges, lessons, Oxon, Routledge, 149.
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agreement’s first ten-year period was set to expire.!?® However, this has not yet occured, and the

1994 PCA remains the legal basis of European Union-Russia relations.

2.2 ‘Four common spaces’ — ENP and Common Strategy

2.2.1 Common Strategy on Russia

The next significant instrument in relation to the European Union-Russia relationship was the
Common Strategy of the European Union on Russia, which came into force in 1999.12° The
Common Strategy of the European Union on Russia states that a prosperous Russia, which is stable
and democractic, and strongly connected to a united Europe is necessary for any “lasting peace”
on the European continent and that the issues that it faces can only be solved through cooperation
between the European Union and the Russian Federation.* It recognises Russia as belonging to
the “European family”, seeking to engage it in friendship and cooperation, and also being based
on belonging to a common European heritage. ™!

The Common Strategy also affirms that the Partnership and Cooperation Agreement signed
between them remains at the relationship’s core, which aims at Russia’s cooperation and
integration with Europe, and also reiterates its aims of creating a free trade area between Russia
and the European Community some time in the future.'®? As to the principle objectives, it is stated
that they are Russia’s consolidating of democracy, rule of law and public institutions; Russia’s
integration into a common economic and social European space; cooperation aiming at bringing
about both in Europe and elsewhere stability and security; and cooperating to deal with the

European continent’s common challenges 33

128 GANZLE, Stefan (2008): The EU’s Policy toward Russia: Extending Governance Beyond Borders? In
DEBARDELEBEN, Joan ed.: The Boundaries of EU Enlargement: Finding a Place for Neighbours. New York,
Palgrave Macmillan, 53, 66.

129" Common Strategy of the European Union of 4 June 1999 on Russia, 1999/414/CFSP, 1,
http://trade.ec.europa.eu/doclib/docs/2003/november/tradoc_114137.pdf. (Accessed 2018.02.04) The adoption of the
Common Strategy on Russia must be seen in the broader context of the European Union’s Foreign and Security Policy,
According to Article J.3 of the Treaty of Amsterdam, “The European Council shall decide on common strategies to
be implemented by the Union in areas where the Member States have important interests in common. Common
strategies shall set out their objectives, duration and the means to be made available by the Union and the Member
States.”

130 |bid, Part 1.

131 |bid..

132 |bid.

133 |bid.

32


http://trade.ec.europa.eu/doclib/docs/2003/november/tradoc_114137.pdf

In response to the adoption of the Common Strategy, the Russian side felt that the stated
aims of the Common Strategy turned them into an object of EU policy which aimed to integrate
Russia on some level into a broader EU dominated area, and subsequently responded to this
strategy with its own Medium-term Strategy.'®** According to this, it affirms that any Russia-
European Union partnership should be grounded in treaty relations, with no mention of Russia’s
joining or having an association status with the European Union.>*® It also states and reiterates
Russia as a world power straddling two continents, and that it needs the ability to maintain its
independence in relation to its activities in international fora.**® Thus, it states a preference for
partnership with the European Union which focuses upon creating a collective security system in
Europe based on the principle of equality, still retaining the objective of creating a free trade zone
between Russia and the European Union, in addition to increasing cooperation and confidence in
both the political and economic spheres.*®” This very clearly states Russia’s desire to assert its own
independent course with regards to its relations with the European Union, and not as an object for

integration into the European Union, even on an associated level.

2.2.2 The European Union, Russia and the Four “Common Spaces”

In the initial communication from the European Union in relation to the issue of “Wider Europe”,
relations with Russia are mentioned in a fairly positive light, stating that in recent years there had
been a rapid development of the EU/Russia dialogue and cooperation in such areas as politics,
security, science, energy and the environment.'3 From this statement we see that Russia was
envisaged as being part of the neighbourhood policy that was being articulated. In the end Russia
decided not to be a part of the ENP,**° however in May 2003 at the St. Petersburg Summit the
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European Union and Russia agreed to strengthen their cooperation by creating four common
spaces within the framework of the 1994 PCA.1° Shortly before this summit, Russian President
Vladimir Putin had said that: “For us, Europe is a major trade and economic partner, and our
natural, most important partner, including in the political sphere. Russia is not located in on the
American continent, after all, but in Europe” *** The memorandum on these common spaces states
that the European Union and Russia agree to reinforce their cooperation with the aim of bringing
about the creation of four common spaces, which are to exist within the framework of their
Partnership and Cooperation Agreement.}*?> These common spaces are to include issues of
economics and the environment; issues relating to freedom, security and justice; external security,
which includes by the areas of crisis management and non-proliferation; and education and
research, which includes cultural components.’*® Importantly, in the statement on the
establishment of the four common spaces, there is no mention of Russia approximating to the
European Union’s norms and standards, and the road map for the establishment of the four
common spaces may be considered as a “soft law instrument”.*44

In relation to the concept of a common economic space, the statement on the common
spaces says that the EU and Russia seek to create the conditions allowing for an increase and
diversification of trade between them, and to create opportunities for investment via the pursuit of
economic integration and a convergence in regulatory regimes, liberalisation of markets, the
facilitation of trade and the development of infrastructure.}*

With regards to the common space of freedom, security and justice, it is acknowledged that
both the EU and Russia have a common interest in strengthening their cooperation with regards to
justice and home affairs, and in dealing with such issues as organized crime, terrorism and illegal
cross border activities. On the part of the EU, cooperation in such areas is to balance such factors
as security, justice, freedom, and the common values which are the foundation of the EU/Russia

relationship. 4
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In relation to the common space of cooperation in the field of external security, the aim is
to increase cooperation between the EU and Russia in relation to issues of security and crisis
management, including such threats as terrorism, the issue of weapons of mass destruction
proliferation, regional conflicts, failed states and to strenghten cooperation in order to deal with
the problem of natural disasters, this cooperation to be based on the common values which can be
found in the Partnership and Cooperation Agreement.'4’

Furthermore, the statement in relation to this particular envisaged common space says that
the European Union wishes that the “geographical priority” of this specific space should be the
common EU-Russia neighbourhood, including such countries as Belarus, Moldova and Georgia,
as it believes that it is in the common EU-Russia interest to advocate for solutions to persisting
conflicts and to further the cause of stability and prosperity in the area.4®

The last common space mentioned in the document is the common space on research,
education and culture, which says this space aims to reinforce contacts between people and to aid
in increasing EU and Russian economic competitiveness. This would involve utilizing the EU and
Russia’s intellectual heritage and tradition to further economic development, with the involvement
of civil society, and would help in the intensification of exchanges and connections in relation to
education and culture, and best practice promotion.4°

In conclusion, it can be said that Russia’s approach to its relations with the European Union
differs greatly from that of certain other post-Soviet states, such as Ukraine, which seek deeper
integration with the European Union. Despite that fact that Russian leaders have often affirmed
the European nature of Russia, and have even proposed the concept of a Greater Europe ‘‘from
Lisbon to Viadivostok”,** this has not meant an attempt to join the European Union itself or even
becoming an associated state. Instead, Russia has envisaged deepening its relationship with the
European Union on a more horizontal basis,**! or, as one commentator has put it, “Russia seeks to

engage the EU without joining it”.1>? Indeed, there has been no membership perspective offered
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to Russia to join the European Union (though it must be added that the situation is the same for
those countries that have signed the comprehensive new generation Association Agreements with
the European Union and who have explicitly stated that full membership of the European Union
is their ultimate goal) and the country does not adhere to the principle of fully conforming itself to
EU standards and norms.>® Instead, it can be argued that EU-Russia relations are dominated by
certain key issues and bargaining without any truly comprehensive integration taking place.™* As
has been seen the 1994 Partnership and Cooperation Agreement, which remains the core
agreement and framework in which their relations still operate, remains soft when it comes to any
kind of approximation obligations, and the opinion is held that this document was signed at a time
when Russia was in a position of geopolitical weakness. Russia’s response to the Common
Strategy affirmed this feeling that it did not seek a kind of full integration into the European Union

as well. The nature of the four common spaces further reinforces this tendency.

2.3 European Union-Russia Energy Relations

It cannot be denied that one of the most prominent elements of geopolitics is energy. This has a
major determining influence in the conduct of world diplomacy and relations between states in the
international arena. A country’s ability to competitively export sources of energy to foreign
countries undoubtedly gives it a certain influence in world affairs, while countries lacking such
resources naturally seek various ways to fulfill their energy needs. The Russian Federation is the
major supplier of natural gas to the Member States of the European Union,*®® and this fact has led
to a certain degree of interdependence between the two in this sector, in that Russia looks to the
European Union as a major export market for its natural gas, while the latter relies on Russia’s
relatively cheap supply of this commodity. Thus, it can be safely said that energy, particularly
natural gas, is one of the most important, if not the most important component of this particular
bilateral relationship. This has led to attempts and calls for some sort of regulation in this area, in
the sense of creating a legal framework in order to govern this particular sector of relationship.

Here there shall be an examination of various attempts and proposals with regards to this issue.
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Furthermore, four specific pipeline projects, OPAL, South Stream, Turkish Stream and Nord
Stream 2, shall be surveyed as well as the legal issues that have arisen within the context of the
European Union’s regulatory framework with regards to energy. Lastly, there shall be a case study
in relation to Hungary-Russia energy relations, specifically in the area of nuclear power. A major
issue which has existed between the European Union and Russia in the area of energy is the
building of the abovementioned pipelines, as well as various other energy projects as well. The
essence of the problem has related to what extent this Russia-originating natural gas pipeline
projects conforming themselves to the European Union energy acquis. As shall be seen, in certain
cases it has been ruled by the European Union that in fact they have not conformed to these rules
and regulations, which, in the case of the South Stream pipeline, has led to its actual cancellation.

2.3.1 Legal framework

Energy is one of the most important aspects of relations between the European Union and Russia.
As has already been stated above, the general legal framework of European Union-Russia relations
is established by the 1994 Partnership and Cooperation Agreement, which also contains an article
dealing with matters relating to energy.>® The inclusion of this provision in the Partnership and
Cooperation Agreement sought to improve energy relations between the European Union and

Russia and also sought the integration of the Russian energy market.*®" However, it cannot be

1%6 This is Article 65, which is entitled “Energy Partner and Cooperation Agreement”. It states that:

1. Cooperation shall take place within the principles of the market economy and the European Energy Charter, against
a background of the progressive integration of the energy markets in Europe.

2. The cooperation shall include among others the followings areas:

- improvement of the quality and security of energy supply, in an economic and environmentally

sound manner,

- formulation of energy policy,

- improvement in management and regulation of the energy sector in line with a market economy,

- the introduction of a range of institutional, legal, fiscal and other conditions necessary to encourage

increased energy trade and investment,

- promotion of energy saving and energy efficiency,

- modernization of energy infrastructure including interconnection of gas supply and electricity

networks,

- the environmental impact of energy production, supply and consumption, in order to prevent or

minimize the environmental damage resulting from these activities,

- improvement of energy technologies in supply and end use across the range of energy types,

- management and technical training in the energy sector.
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denied that this article is somewhat vague.'®® It had been speculated that any new Partnership and
Cooperation Agreement between the European Union would contain a chapter relating to the
subject of energy.™®® However, at the moment no substantive progress has been made in bringing
about such an agreement, and the prospects of this occurring in the near future seems unlikely due
to the present state of relations.

An important attempt in creating some sort of overarching legal framework for European
Union-Russia energy relations was the Energy Charter Treaty, which was seen as having the
potential to act as the basis of a framework regulating energy relations between the European
Union and Russia.'®® This came into being with the purpose of promoting international cooperation
in the area of energy and entered into force on 16 April 1998.15! More specifically, one of its aims
was to integrate the Western European and the former Soviet states energy sectors, which must be
seen in the context of the new relationship that arose with the end of the Cold War.%? The Russian
Federation signed the European Energy Charter in 1991, which was followed by the signing of the
Energy Charter Treaty and the Energy Charter Protocol on Energy Efficiency and Related
Environmental Aspects.'®® However, Russia applied the Energy Charter Treaty only provisionally,
and later in 2009 terminated this provisional application, and explicitly stated that it did not intend
to become a contracting party of the ECT.%%* As a result of Russia’s withdrawal from the ECT, it
can be said that energy relations between the European and Russia are essentially regulated by

non-legally binding commitments and dialogues.*®® The most notable is the EU-Russia Energy
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Dialogue, which was launched on 30 October 2000.1%¢ The motivation for this development was
the recognition of the mutual interdependence which exists between the European Union and
Russia in the area of energy. %’ Its primary aim was to strengthen the relationship between the two,
and to increase reliability, predictability and security in energy matters.’®® As to substantive
developments as a result of this dialogue, there was the creation of an early warning mechanism
for dealing with energy emergencies, and also an understanding was reached in order to prepare a
road map for European Union-Russia cooperation until the year 2050.1%° However, as in the case
of the provision relating to energy in the Partnership and Cooperation Agreement, these may be
described as “soft law” mechanisms, and lack legally binding norms and framework.'’® Later, in
May 2003, as has already been mentioned above, at the St. Petersburg Summit the European Union
and Russia agreed to strengthen their cooperation by creating four common spaces within the
framework of the 1994 PCA, with the memorandum on establishing these common spaces stating
that within the context of the common economic space, it was stated that “In this space, the EU
and Russia also intend to maintain the momentum of the existing energy dialogue”.*"

In addition to these attempts to create a sort of common legal framework regulating energy
relations between the European Union and Russia, one possible hypothetical scenario which has
come up for discussion is that of the Russian Federation adopting the European Union’s acquis
communautaire in the area of energy.'’?As has be seen in a general sense already, Russia has
resisted a particular model of relations which would involve it having to integrate with the EU in
the sense of having to completely adopt its standards and norms, differing in its attitude from that
of certain other post-Soviet states, such as Ukraine, which shall be seen in this dissertation, seeks
deeper integration with the European Union through approximating to the European Union’s
norms and standards, which includes the area of energy. It is thought unlikely that Russia, a major

exporter of gas, would accept a framework of energy relations with the European Union that would
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involve the reception of the latter’s energy acquis, but rather, would seek to remain outside the
European Union’s regulatory system.1®

Now there shall follow a survey of four specific pipeline projects which illustrate certain
aspects of European Union-Russia energy relations. As shall be seen, there are certain situations
where despite there being scepticism about them in various quarters of the European Union, certain
opposition is able to be overcome. In other situations, however, certain projects have either been

abandoned or continue to face impediments, making their long-term viability unsure.

2.3.2 OPAL Pipeline

Ukraine is one of the major transit corridors through which Russian natural gas is delivered to the
European Union.!™ The difficult nature of relations between Russia and Ukraine at certain times
has led to attempts by Russia to diversify the routes through which it transports its gas to various
parts of Europe, seeking alternatives to the Ukrainian transit route.'”® Russia for some time had an
incentive to look for such alternative routes of supply,'’® with problems going back even to the
1990s, when the two countries had issues in relation to payment and diversion of gas to certain
European countries.*’” In 2006 a dispute between the two in relation to a rise in gas prices led to a
halt in Russian supplies to Ukraine!’®, which also led to a disruption in the supply of gas to other
European countries.'’® In January 2009 there arose a dispute in relation to gas prices and transit

fees, leading to Russia cutting its gas supplies to Ukraine, even with them completely coming to a
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halt.8 Central and Eastern Europe experienced gas shortages for over two weeks due to this
particular dispute.8!

One alternative to Ukraine for the transportation of Russian gas is the Ostsee-Pipeline-
Anbindungsleitung (OPAL) pipeline.'® This is a pipeline which is designed to transport natural
gas to the Czech Republic via Germany.®® Specifically, it is the on-shore section of the Nord
Stream 1 pipeline, which transports gas from Russia via the Baltic Sea.'®* In 2007 a joint venture
company named Wingas, which is owned by Gazprom and Wintershall, applied to the German
regulator Bundes Netz Agentur (BNA) for a 100 percent exemption for the OPAL pipeline
according to Article 22 of Directive 2003/55/EC concerning common rules for the internal market
in natural gas.'8 The article states that “major new gas infrastructures, i.e. interconnectors between
member states, LNG and storage facilities, may, upon request, be exempted from the provisions
on third party access (TPA) (Art. 18, 19, 20) and tariffs (Art. 25.2, 25.3, 25.4)’.18¢ Germany’s
energy regulator responded favorably to the application, ruling that the OPAL pipeline could
receive an exemption.*®’

This decision was initially challenged by the European Commission in 2009, which
decided that Gazprom could only use up to 50% of the OPAL pipeline’s capacity.'®® However,
later, in 2016, the Commission changed its position, allowing for a greater liberalization of the

pipeline’s access by third parties.'®® This would in effect allow Gazprom a greater share of the
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pipeline’s use, specifically up to 80%, and possibly even up to 100%.%° Poland subsequently
challenged this 2016 decision, taking its case to the General Court of the European Union in order
to annul the European Commission’s decision with regards to this matter.’®? Poland was
particularly concerned as it felt that the pipeline would threaten its role as a gas transit country and
thus its influence on future issues relating to gas supply.®? However, the General Court rejected
the case, upholding the Commission’s position.'® In this case, then, the OPAL pipeline can be
seen as an attempt to give Russia certain exemptions from EU regulations in this particular area,

which, in this case, was successful.

2.3.3. South Stream

The major impetus behind the South Stream pipeline project was the desire to diversify its gas
supply routes and seek new stable transit areas in order to export its natural gas to other parts of
Europe.’®* In 2007 a memorandum of understanding was signed between Gazprom and the Italian
Eni for the South Stream pipeline’s construction.’®® The pipeline was to begin in the Russian
Krasnodar region, close to Anapa, and was to cross the Black Sea to Bulgaria, near Varna.*% From
there it was to go on and transport gas to other countries in Southern and Central Europe, Hungary

included.®’
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However, in time the project came to face major opposition from the European
Commission. In June 2014 the Commission initiated an infringement procedure against Bulgaria
with regards to the South Stream pipeline, alleging that the IGA relating to South Stream was in
breach of the Third Energy Package,*?® and that the tendering process for constructing the pipeline
on Bulgarian territory was incompatible with EU rules relating to public procurement.!®® On
December 4 2014 the European Commission said that the bilateral agreements for the South
Stream pipeline, breached European Union law.?%° Klaus-Dieter Borchardt, the director for energy
markets at the European Commission, said in the European Parliament that “The Commission has
looked into these intergovernmental agreements and came to the conclusion that none of the
agreements is in compliance with EU law”, and “That is the reason why we have told these states
that they are under the obligation, either coming from the EU treaties, or from the Energy

Community treaty that they have to ask for re-negotiation with Russia, to bring the
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intergovernmental agreements in line with EU law. ”?*! Borchardt stated that one of the major
problems relating to the South Stream pipeline was that in this situation Gazprom would be both
the producer and supplier gas, which would go against the Third Energy Package’s “unbundling”
rules, as in this case there would be simultaneous ownership of production capacity and the
transmission network.2°2 Additionally, he also mentioned that there needed to be assurance that
third parties would have non-discriminatory access to the pipeline, and that Gazprom did not have
the right to be the only shipper, and that issues relating to the tariff structure needed to be properly
addressed.?%

In response to these developments, Russia announced the cancellation of the project in
December 2014, with President Vladimir Putin stating that “If Europe does not want to carry out
(South Stream), then it will not be carried out”, which was later followed by Gazprom head Alexei
Miller saying that “The project is closed”, with the above proceedings being terminated after
President Putin announced the cancellation of the project.?%

The demise of the South Stream project cannot be separated from the difficulties that arose
in relations between the European Union and Russia as a result of events that took place in Crimea
and East Ukraine in 2014.2% This led to the essential freezing of relations with regards to gas
issues, where it even became very difficult to arrange meetings between Russia and the European
Union.2% The working group set up by the EU and Russia dealing with the South Stream pipeline
was suspended, and EU decision-making in relation to such issues relating to Russian gas as OPAL
and DG COMP was delayed.?°” It is believed that this inability to reach compromise on regulatory
matters, within the broader context of events in Ukraine, led to the cancelling of the South Stream

project.208

201 1hid,

202 1hjd,

203 hid.

204 BBC News (2014): Russia drops South Stream gas pipeline plan, 1 December 2014,
http://www.bbc.com/news/world-europe-30283571 (Accessed 2018.01.11)

205 The Moscow Times (2017): Russia Wants EU Guarantee to Continue with Turkish Stream Development, 3
November 2017, https://themoscowtimes.com/articles/russia-wants-eu-guarantees-to-continue-with-turkish-stream-
59472 (Accessed 2018.01.11)

206 STERN, Jonathan — PIRANI, Simon — YAFIMAVA, Katia (2015): Does the cancellation of South Stream signal
a fundamental reorientation of Russian gas export policy, The Oxford Institute for Energy Studies, January 2015, 5,
https://www.oxfordenergy.org/wpcms/wp-content/uploads/2015/01/Does-cancellation-of-South-Stream-signal-a-
fundamental-reorientation-of-Russian-gas-export-policy-GPC-5.pdf (Accessed 2018.01.20)

207 hid.

208 hid.

44


http://www.bbc.com/news/world-europe-30283571
https://themoscowtimes.com/articles/russia-wants-eu-guarantees-to-continue-with-turkish-stream-59472
https://themoscowtimes.com/articles/russia-wants-eu-guarantees-to-continue-with-turkish-stream-59472
https://www.oxfordenergy.org/wpcms/wp-content/uploads/2015/01/Does-cancellation-of-South-Stream-signal-a-fundamental-reorientation-of-Russian-gas-export-policy-GPC-5.pdf
https://www.oxfordenergy.org/wpcms/wp-content/uploads/2015/01/Does-cancellation-of-South-Stream-signal-a-fundamental-reorientation-of-Russian-gas-export-policy-GPC-5.pdf

2.3.4 Nord Stream 2

Another prominent and current proposal for the transportation of Russian gas to the European
Union is the Nord Stream 2 pipeline. The original Nord Stream pipeline is a twin pipeline system
which goes through the Baltic Sea runs from Vyborg in the Russian Federation to Lubmin,
Germany.?®® The Nord Stream pipeline runs through the Exclusive Economic Zones of Russia,
Finland, Sweden, Denmark and Germany.2%° The pipeline system is 1,224 km long, and is the most
direct connection between Russia’s gas reserves and the European Union’s energy market.?!! The
Nord Stream 2 pipeline is to follow the same route as the original Nord Stream Pipeline, in order
to bring natural gas from Russia to Germany.?2 It is to be over 1, 200 kilometers long.?*
Feasibility studies began in relation to the pipeline 2011, and permits from the respective
relevant national governments began to be issued in 2018.2* In September of the same year the
first deep water pipes for Nord Stream 2 were laid in the Gulf of Finland.?'® Up until this time, the
pipeline’s construction was limited to the waters around the departure point near Saint Petersburg
and also the arrival point near Griefswald, Germany.2® In November around 100 kilometers of gas
pipelines were completed on the territory of Germany as part of the Nord Stream 2 project.?!’

Finland, Sweden, Germany and Russia have given their approval for the construction of the

209 Nord Stream :The Pipeline, https://www.nord-stream.com/the-project/pipeline/ (Accessed 2018.09.13)

210 hid.

211 1hid.

212 Clean Energy Wire: Gas pipeline Nord Stream 2 links Germany to Russia, but splits Europe, Factsheet, 16 August
2018,  https://www.cleanenergywire.org/factsheets/gas-pipeline-nord-stream-2-links-germany-russia-splits-europe
(Accessed 2018.09.13)

213 Gazprom: Nord Stream 2, http://www.gazprom.com/projects/nord-stream2/ (Accessed 2018.09.13)

214 Nord Stream 2: Fact Sheet: The Nord Stream 2 Project, 1, https://www.nord-
stream?2.com/media/documents/pdf/en/2018/07/factsheet-project-en.pdf (Accessed 2019.05.30)

215 KEATING, Dave (2018): Russia's Controversial Nord Stream 2 Pipeline May Now Be Unstoppable, 5 September
2018, Forbes, https://www.forbes.com/sites/davekeating/2018/09/05/as-of-today-russias-controversial-nord-stream-
2-pipeline-is-already-underwater/#2d91b59alelc (Accessed 2018.10.10)

216 |hid.

217 Xinhua (2018): First 100 kilometers of Nord Stream 2 pipeline in Germany completed, 16 November 2018,
http://www.xinhuanet.com/english/2018-11/16/c 137612144.htm (Accessed 2018.11.19)

45


https://www.nord-stream.com/the-project/pipeline/
https://www.cleanenergywire.org/factsheets/gas-pipeline-nord-stream-2-links-germany-russia-splits-europe
http://www.gazprom.com/projects/nord-stream2/
https://www.nord-stream2.com/media/documents/pdf/en/2018/07/factsheet-project-en.pdf
https://www.nord-stream2.com/media/documents/pdf/en/2018/07/factsheet-project-en.pdf
https://www.forbes.com/sites/davekeating/2018/09/05/as-of-today-russias-controversial-nord-stream-2-pipeline-is-already-underwater/#2d91b59a1e1c
https://www.forbes.com/sites/davekeating/2018/09/05/as-of-today-russias-controversial-nord-stream-2-pipeline-is-already-underwater/#2d91b59a1e1c
http://www.xinhuanet.com/english/2018-11/16/c_137612144.htm

pipeline, but Denmark has still yet to do s0.228 It has been hoped that it will be completed by the
end of this year.?®

The pipeline has provoked strong reactions from various quarters, with a major argument
being that it will increase Europe’s dependence on Russian natural gas.??® Ukraine is particularly
against the pipeline’s construction, believing that it would have a strongly adverse effect on the
country’s economy due to it threatening its status as a gas transit country, with the Ukrainian
Finance Ministry having made the statement that Nord Stream 2 could lead to a loss for the
Ukrainian economy of up to 2.5 to 3 percent of its GDP.??! The pipeline has also provoked
opposition from Poland and the Baltic States, who believe that it will strengthen Russian influence
in Europe.??? Furthermore, the ramifications of the Nord Stream 2 pipeline project go beyond
Europe. In particular, the United States of America has taken a very strong interest in the project,
expressing strong opposition to it, with President Donald Trump publicly criticizing Germany for
what he sees as the country’s dependence on Russian gas.??3

An important development in relation to the project was the European Commission’s
attempt to extend the European Union’s gas rules to import pipelines,??* though the Commission
denied that this proposal was directed against Nord Stream 2.2%% The European Commission has
stated that “Pipelines in the EU area must be built and operated in accordance with all applicable

legislation. Nord Stream 2 cannot happen in legal void or exclusively according to the law of a
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third country. If built, this pipeline would need a legal framework that takes into account the key
principles of EU energy market rules.”?%® Furthermore, the Commission stated that these rules are
connected to the Third Energy Package, which “aims at maximizing competition between gas
companies, avoiding conflict of interests between infrastructure operators and shippers and
finally, to provide security of supply.”??" In response, the builders of Nord Stream 2 claim that the
European Union’s internal gas market laws apply only to pipelines which transport gas within the
internal market, and thus are not applicable to Nord Stream 2 pipeline, as it imports gas from
outside of the territory of the European Union.??

However, the European Commission’s attempt was actually rebutted by the legal service
of the Council of the European Union, which expressed the opinion that the European Union does
not have the authority to apply its energy acquis to the offshore pipelines in the EEZ of Member
States.??® Furthermore, it stated that it may actually be in contradiction of United Nations law
relating to the seas.?*

Despite this, on 15 April 2019 the Council adopted an amendment to the European Union’s
gas directive which stipulates that the European Union’s internal gas market rules are to apply to
pipelines both going to and coming from third countries.?®* This will mean that the European
Union’s energy regulations will apply to the Nord Stream 2 pipeline at the point that it enters into

the territorial waters of Germany.?? In response to this development, the Swiss company Nord
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Stream 2 AG owned by Gazprom, informed the European Union that it is considering the
possibility of bringing investment dispute proceedings against it within the framework of the
abovementioned Energy Charter Treaty, referring specifically to Article 26(1) of the Charter,
which makes provision for relevant parties to amicably reach a settlement.?*® A key issue is that
according to Article 49a of the amended directive pipelines can receive a derogation from the
relevant EU regulations so long as the pipeline was completed before the coming into force of the
amended directive.?®* Nord Stream 2 AG has requested that pipeline be treated as having been
completed, though in a practical sense this has not occurred, though it claims that there has been a
full commitment of investment.?® If it does not receive such a derogation, it has stated that it will
consider this as a discriminatory act against it as an investor.2®

This particular issue is also of interest in relation to the abovementioned proposals or
models for a general legal framework to be created with regards to EU-Russia energy relations. It
was already mentioned that one possible model is Russia’s adoption of the European Union’s
energy acquis. As has already been stated, such a model of energy relations does not conform to
Russia’s thinking on such matters, and in this case there is strong resistence to this specific move
by the Commission.?*” However, in this case we also see that the Council of the European Union’s
own legal service rejected the proposal that the European Union has the ability in this particular

situation to place its norms on this third country.

2.3.5 Turkish Stream

As a result of the cancellation of the construction of the South Stream pipeline, Russia proposed

Turkey as an alternative partner for the construction of a new pipeline which would bring its natural
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gas to the Balkans and Central Europe.?®® Turkey is one of the major recipients of Russian gas,
which it presently imports via the Blue Stream and Trans-Balkan pipelines.?*® On 1 December
2014 Gazprom and Botas Petroleum Pipeline signed a Memorandum of Understanding in Ankara
relating to the construction of an offshore gas pipeline from Russia to Turkey across the Black
Sea.?®® The Turkish Stream pipeline will stretch over 900 kilometers from the Russkaya
compressor station close to Anapa in the Russian Krasnodar region across the Black Sea to the
European part Turkey,?*! reaching Ipsala on the Turkish-Greek border via Liileburgaz.?*?
However, after the experience of South Stream, Russia appears to be cautious when it
comes to assessing the realization of the project. Russian Foreign Minister Sergei Lavrov made
the statement that “The growing energy needs of Southern and South-Eastern Europe could be
met by the extension of the second branch of the Turkish Stream to EU territory. Many
governments of EU states have shown considerable interest in this. We are open to this, but
considering the unfortunate experience of the South Stream, we will start this work only after
receiving firm legal guarantees from Brussels. ’?** The European Commission itself has yet to take
an official position with regards to the Turkish Stream pipeline extension into the territory of the

European Union, which would most likely come after specific plans and requests are put forward

38 KORSUNSKAYA Darya (2014): Putin drops South Stream gas pipeline to EU, courts Turkey, Reuters, 1
December 2014, https://www.reuters.com/article/us-russia-gas-gazprom-pipeline/putin-drops-south-stream-gas-
pipeline-to-eu-courts-turkey-idUSKCNOJF30A20141201 (Accessed 2018.01.20)
39 Gazprom:  TurkStream,  http://www.gazprom.com/about/production/projects/pipelines/built/turk-stream/
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in this area.?** However, some issues and concerns have already been raised. For example, it has
been noted that any plan to extend the Turkish Stream pipeline into the territory of the European
Union would mean that it would have to deal with EU regulations, including the Third Energy
Package.?* Furthermore, certain key figures in the EU Commission have expressed concerns.
Maros Sefcovic, a Vice-President of the European Commission and leader of the Energy Union
project has expressed doubts with regards to the pipeline’s expansion into EU territory, saying that
there are unresolved differences between the EU and Russia in relation to the Third Energy
Package, and he also questioned the viability of the project.?*® The EU Commissioner for
Competition, Margaret Vestager also left open the possibility of the issue of compliance with
relevant EU antitrust regulations in relation to Gazprom’s negotiations with European states
potentially connected to Turkish Stream, saying that “A/l companies that operate in the EU market

— no matter if European or not - have to play by EU rules.”**'

**k*

It can be said, based on the above analysis, that despite the existence of various tensions and
differences, there have also been at times decisions and policies from key quarters of the European
Union that have in certain ways helped, to an extent, to maintain, in real practical terms, the close
nature of European Union-Russia energy relations, particularly with regards to natural gas. Some
critics even claim with regards to certain situations that this contradicts the EU’s official and public
support for Ukraine within the context of that country’s tensions with Russia.?*® However, in
relation to the possibility of actually agreeing to a general legal framework acceptable to both
parties which would govern their energy relations, the differing views as to what such a framework

might look like, and the complexities in reaching such an agreement in this field which is by its

244 Economics Gazette (2018): Europe and Russia continue to speak in different languages for natural gas supplies, 8
January 2018, http://www.economicsgazette.com/europe-russia-continue-speak-different-languages-natural-gas-
supplies.html (Accessed 2018.01.20)

245 GURBANOV, Ilgar (2017): Perspective for ‘Turkish Stream’ Project: Possible Scenarios and Challenges, Natural
Gas World, 21 January 2017, https://www.naturalgasworld.com/perspective-for-turkish-stream-project-possible-
scenarios-and-challenges-35401 (Accessed 2018.01.20)

248 | bid.
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248 RAPOZA Kenneth (2017): On Russian Gas Front, Germany Does Ukraine No Favors,

4 August 2017, Forbes, https://www.forbes.com/sites/kenrapoza/2017/08/04/on-russian-gas-front-germany-does-
ukraine-no-favors/#27190483326e (Accessed 2018.09.28)
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very nature strongly connected to geopolitics, make this an extremely difficult task. Furthermore,
due to the tense and complex nature of relations between the European Union and Russia at the
moment, it appears even more unlikely that an all embracing legal framework regulating energy

relations will be brought into being in the near future.

2.4 Case Study: Hungary’s and Russia’s Energy Relations in Light of Obligations under
the EU Energy Acquis

Energy is one of the dominant and most vital issues facing the world today and it will only continue
to increase in importance in the years to come. This is no less true for the individual Member States
of the European Union. When discussing matters relating to the EU’s energy supply, one cannot
avoid the issue of its relationship to Russia, which is a key player in the energy sector of various
EU Member States. With regards to Hungary, this can particularly be seen in the area of nuclear
energy. In this chapter there shall be an attempt to survey the planned expansion of the Paks
Nuclear Power Plant, including its historical background and aims, with a particular focus on the
response of the European Commission in relation to the Paks II project’s compliance with

European Union law.

2.4.1 Paks II’s background?*®

Hungary and the then Russian Empire and later Soviet Union had been on opposing sides during

both World War 1 and World War I1. At the end of the latter a communist political system was set

249 At this point it is useful to briefly review some of the key legislation relating to the possibility of European Union
Member States utilizing nuclear power. According to Article 1 of the Treaty establishing the European Atomic Energy
Community, “It shall be the task of the Community to contribute to the raising of the standard of living in the Member
States and to the development of relations with the other countries by creating the conditions necessary for the speedy
establishment and growth of nuclear industries. 2 Article 2(c) elaborates on this, stating that the Community shall
“facilitate investment and ensure, particularly by encouraging ventures on the part of undertakings, the establishment
of the basic installations necessary for the development of nuclear energy in the Community”. According to Article
41 of the Euratom Treaty, “Persons and undertakings engaged in the industrial activities listed in Annex II to this
Treaty shall communicate to the Commission investment projects relating to new installations and also to
replacements or conversions which fulfil the criteria as to type and size laid down by the Council on a proposal from
the Commission.” Additionally, Article 103 states that “Member States shall communicate to the Commission draft
agreements or contracts with a third State, an international organization or a national of a third State to the extent
that such agreements or contracts concern matters within the purview of this Treaty.” (Consolidated Version of the
Treaty Establishing the European Atomic Energy Community) 1
December2009,https://europa.eu/europeanunion/sites/europaeu/files/docs/body/consolidated version_of the treaty
establishing_the european_atomic_energy community en.pdf (Accessed 2018.01.22)
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up in Hungary, the country becoming part of the Eastern Bloc. With the fall of the communist
system in Hungary in 1989 and the tearing of the Iron Curtain, Hungary pursued a policy of
European and Euroatlantic integration, joining NATO in 1999 and becoming a Member State of
the European Union in 2004. Despite this geopolitical orientation in the post-Cold War period,
Hungary has continued to maintain ties with the Russian Federation in various areas. One
important aspect of Hungarian-Russian relations which can be said to have began during the
communist period and which has continued until the present day relates to the area of nuclear
energy. Cooperation in this area began in 1955, with the signing of a bilateral agreement which
led to the establishment of a Soviet VVER-type reactor known as the Budapest Research
Reactor.?® Later, on 28 December 1966, Hungary and the Soviet Union signed an
intergovernmental agreement for the building of a nuclear power plant in Hungary, and the
following year Paks, a location 100 km from Budapest, was selected as the site for the plant.?®
The construction of the Paks Nuclear Power Plant was Hungary’s largest industrial project of the
20" century.?? Between 1974 and 1987 four Soviet-designed VVER-440/V213 units were
installed at the Paks site.?%® The Paks NPP is Hungary’s only nuclear power plant, belonging to the
Magyar Villamos Miivek Zartkériien Mikodé Részvénytarsasag (also known as “the MVM
Group”).?*As 0f 2016, 51.3% of Hungary’s electricity was generated by the Paks Nuclear Power
Plant.?%

Between 2032 and 2037 the Paks Nuclear Power Plant’s present operational units will need
to be shut down.?® In 2005 the Hungarian Parliament supported a plan to extend the lives of the

Paks units by a further 20 years.?’ Later, in 2009 it approved in principle the commencement of

0Rosatom:  Cooperation  with  Hungary, http:/rosatom-centraleurope.com/rosatom-in-country/history-of-
cooperation/hu/ (Accessed 2018.01.22)
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254 European Commission (2017): Commission Decision of 6.3.2017 on the Measure/Aid Scheme/State Aid
S.A.38454 — 2015/C (ex 2015/N) which Hungary is planning to implement for supporting the development of two
new nuclear reactors at Paks Il nuclear power station. Brussels, 6.3.2017, C(2017) 1486 final, 3,
http://ec.europa.eu/competition/state aid/cases/261529/261529 1932592 684 2.pdf (Accessed 2018.01.22)
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http://www.paks2.hu/en/NuclearEnergy/RudimentsOfEngineering/Lapok/WhylsltNecessary.aspx (Accessed
2018.01.22)
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activities relating to the preparation for expanding the Paks Nuclear Power Plant.?® This involved
the granting of consent for the preparation of the site for new nuclear power plant units.?*° In the
Hungarian government’s 2011 National Energy Strategy 2030, nuclear energy was listed as one of
the key means of increasing Hungary’s energy independence, and that it aimed at “the long-term
preservation of nuclear energy in the energy mix”.2°

The Hungarian state committed to fully finance the development of two new nuclear
reactors for the benefit of the entity known as Paks Il (MVM Paks Il Nuclear Power Plant
Development Private Company Limited by Shares), which shall be the owner and the operator of
the new reactors.?®® This involved Hungary entering into an agreement with the Russian
government to build two additional 1200 MW units at the site of the Paks Nuclear Power Plant.22
Specifically, the Hungarian government and the Russian state corporation Rosatom signed an
intergovernmental agreement (IGA) on 14 January 2014 relating to the financing, development,
constructing and commissioning of these new units.?® This was later adopted by the Hungarian
Parliament under the name of Act Il of 2014,%%* coming into effect on 12 February 2014.2%°
Additionally, Russia agreed to help Hungary finance the development of the Paks Il Nuclear Power
Plant through a state loan.?®® This is governed by a financing intergovernmental agreement,

providing 10 billion euros in revolving credit to be used for designing, constructing and
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commissioning the new units at Paks 11.257 In addition to these funds, Hungary itself will provide
up to 2.5 billion euros from the national budget for the financing of the Paks 11 development.2°8
In February 2014 the Hungarian government received notification from the European
Commission’s Directorate-General for Energy that it, in the words of the Director-General, “did
not find any element that would as of itself impede the application of the Euratom Treaty in the
meaning of its Article 103”.2%° Later the Euratom Supply Agency raised concerns about the initial
Paks supply deal, requesting that other industry players in the future apart from the Russians be
able to transport fuel to the Paks nuclear plant.2”® However, modifications were made which
followed the “Finnish model”, with the agreement including the stipulation that the plant’s fuel
will be supplied by Russia, and after this period other suppliers will be able to be invited to offer
compatible fuel for the reactor.?’* Later, in September 2015, the European Commission, after
reviewing the documents submitted in relation to the Paks Il project pursuant to Article 41 of the
Euratom Treaty, notified Hungary that the Paks II project meets the Treaty’s objectives.?’2
However, the European Commission raised and examined two issues relating to Paks 11, which
were whether European Union public procurement rules had been breached, and whether the

funding of the project could be considered as state aid.?"
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2.4.2 Launching of infringement procedure

In November 2015 the European Commission launched an infringement procedure against
Hungary in relation to what it claimed was a lack of compliance with regards to public procurement
rules.?’* Initially, the Commission claimed that the awarding of the Paks Il project to Rosatom
went against Directives 2004/17/EC?™ and 2004/18/EC,2"® both of which embody the principles
of “transparency, non-discrimination and equal treatment”, 2’” concepts which have their basis in
the Treaty on the Functioning of the European Union.?’

Though Hungary utilized several arguments in response to the infringement procedure,?"
it was the so-called “technical exclusivity” argument which won over the Commission. The
legislation relevant to this issue is Article 50 of Directive 2014/25/EU, named “Use of the
negotiated procedure without prior call for competition”. The article states that “Contracting
entities may use a negotiated procedure without prior call for competition” in certain cases. Article
50(c) states that “Where the works, supplies or services can be supplied only by a particular
economic operator for any of the following reasons”, which, according to sub-section (ii) includes
“competition is absent for technical reasons”. Section C goes on to elaborate on this point, stating
that such an exception “shall only apply when no reasonable alternative or substitute exists and
the absence of competition is not the result of an artificial narrowing down of the parameters of

the procurement”. Hungary argued that, in this case, the awarding of the contract to Rosatom for

274 European Commission (2015): November infringements package: key decisions, Fact Sheet, Brussels, 19
November 2015, http://europa.eu/rapid/press-release MEMO-15-6006_en.htm. (Accessed 2018.01.11)

275 Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004 coordinating the
procurement procedures of entities operating in the water, energy, transport and postal services sectors, OJ L 134,
30.4.2004, p. 1-113, https://eur-lex.europa.eu/legal-content/EN/ALL/?2uri=CELEX%3A32004L0017, (Accessed
2018.01.11)

278 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of
procedures for the award of public works contracts, public supply contracts and public service contracts, OJ L 134,
30.4.2004, p. 114-240, https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32004L.0018, (Accessed
2018.01.11)

277 The European Commission proposed amendments to these two Directives in December 2011, which led to the
adoption of two new Directives (Directive 2014/24/EU, which repealed Directive 2004/18/EC, and Directive
2014/25/EU, which repealed Directive 2004/17/EC) by the Council of the Eurppean Union and the European
Parliament on 26 February 2014, and were officially repealed on 17 April 2017. See European Commission: Legal
rules and implementation, http://ec.europa.eu/growth/single-market/public-procurement/rules-implementation_en
(Accessed 2018.01.11)

278 hid.

279 This included that the IGA and the Implementation Agreements relating to the Paks Il development fall within the
exemption relating to international agreements contained in Article 22 of Directive 2014/25/EU, see European
Commission, Commission Decision of 6.3.2017, i.m. 43.
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the Paks expansion without a public procurement procedure was justified according to the above
cited regulation.?8°

In November 2016 the infringement case against Hungary was closed.?®! Lucia Caudet,
European Commission spokeswoman, made the statement that "Hungary has sufficiently justified
that the use of the so-called technical exclusivity exemption, which means that when the technical
and safety requirements of the project can only be met by one company, it can be compatible with
EU laws to award the contract directly".?? It is believed that a French precedent was vital in the
Commission coming to its decision in favour of Hungary.?® Specifically, this involved France
awarding the state-controlled Areva the contract to construct the Flamanville 3 nuclear reactor.?8*
The Commission decided, using Article 40(3) of Directive 2004/17/EC as a legal basis, that in this
case, due to the technical specifications of the contract, that the French government was justified
in its action to grant Areva the contract for the nuclear reactor without a public procurement

procedure.?®

2.4.3 Investigation into state aid

On 13 March 2014 the European Commission began a preliminary investigation into the possibility

of granting unlawful state aid under Article 107 (1) TFEU?® in connection to the Paks Il nuclear

280 hjd,

281 Eyropean Commission (2017): State Aid: Commission clears investment in construction of Paks Il nuclear power
plant in Hungary, Press Release, Brussels, 6 March 2017, http://europa.eu/rapid/press-release IP-17-464 en.htm
(Accessed 2018.01.11) The Commission itself did not publish its official decision to drop the infringement procedure
against Hungary, see STEFANINI, Sara (2017): UK, France blazed trail for Hungary nuclear deal, Politico, December
1 2017, https://www.politico.eu/article/hungary-nuclear-approval-expected-thanks-to-uk-and-france-precedent/
(Accessed 2018.01.11)

282 HERSZENHORN, David M. — STEFANIN, Sara — HIRST, Nicholas (2016): Questions grow over Hungarian no-
bid nuclear deal, Politico, 18 November 2016, https://www.politico.eu/article/questions-grow-over-hungarian-no-bid-
nuclear-deal/ (Accessed 2018.01.11)

Z3STEFANINI (2017): i.m.

284 1hid.

285 Eyropean Commission (Matthias Petschke) (2008): Your complaint no 2007/4189 against France — direct award
to AREVA by ,.Electricité de France” (EDF) of the reactor of the new nuclear power plant at Flamanville, Brussels,
5 December 2008, MARKT C/2/AP/mm D(2008) 64760, 2, https://g8fiplkplyr33r3krz5b97d1-wpengine.netdna-
ssl.com/wp-content/uploads/2017/01/GreenpeaceFlamanvilleCommissionL etter.pdf (Accessed 2018.01.11)

286 According to Article 107(1) of the Treaty on the Functioning of the European Union, “Save as otherwise provided
in the Treaties, any aid granted by a Member State or through State resources in any form whatsoever which distorts
or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, in so
far as it affects trade between Member States, be incompatible with the internal market”.
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power plant’s construction.?®’ Later, the Commission also opened an in-depth investigation into
the Hungarian government’s plans to provide investment support for the Paks II project in
November 2015.288 This was according to the procedure set out in Article 108(2) of the Treaty on
the Functioning of the European Union.8® The Commission wished to assess the issue of “whether
a private investor would have financed the project on similar terms or whether Hungary’s
investment constitutes state aid”.?%

The European Commission came to the conclusion?? that the financial support provided
by Hungary for the construction in Paks of two new nuclear reactors does involve state aid.?%? It
approved such support due to Hungary making commitments to limit distortions with regards to
competition.?®® European Commissioner in charge of competition, Margrethe Vestager made the
statement that Hungary has the right according to EU treaties to invest in Paks II’s construction,
and that the Commission’s task is to make sure that there is a minimization of the distortation of
competition in the energy market.?%* She stated that the Commission approved the investment
under the state aid rules of the European Union due to the “substantial commitments” that Hungary
made.?%

As with the issue of public procurement and technical exclusivity, in relation to State aid

an important precedent exists that was of assistance in this instance, which was the United

287 Eyropean Commission (2017): Commission Decision of 6.3.2017, i.m, 2.

288 Eyropean Commission (2015): State Aid: Commission opens in-depth investigation into Hungarian investment
support for Paks Il nuclear power plant, Press Release, Brussels, 23 November 2015, http://europa.eu/rapid/press-
release IP-15-6140 en.htm (Accessed 2018.01.13)

289 Eyropean Commission (2015): State Aid SA.38454 (2015/C) (ex 2015/N) — Hungary Possible aid to the Paks
nuclear power station, Brussels, 23.11.2015, C(2015) 8227 final, 1,
http://ec.europa.eu/competition/elojade/isef/case details.cfm?proc_code=3 SA 38454 (Accessed 2018.01.13)

290 European Commission (2015): Commission opens in-depth investigation into Hungarian investment support for
Paks Il nuclear power plant, i.m.

231 The press release states that a non-confidential version of the Commission’s decision will become available once
the relevant confidentiality issues reach a resolution.

292 Eyropean Commission (2017): i.m.

293 1hid.

29 1hid.

29 |bid. These commitments include: - To avoid overcompensation of the operator of Paks Il, any potential profits
earned by Paks Il will either be used to pay back Hungary for its investment or to cover normal costs for the operation
of Paks I1. Profits cannot be used to reinvest in the construction or acquisition of additional generation capacity; To
avoid market concentration, Paks 11 will be functionally and legally separated from the operator of the Paks nuclear
power plant (the incumbent MVM Group) and any of its successors or other state-owned energy companies; To
ensure market liquidity, Paks Il will sell at least 30% of its total electricity output on the open power exchange. The
rest of Paks Il's total electricity output will be sold by Paks Il on objective, transparent and non-discriminatory terms
by way of auctions. See Ibid.
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Kingdom’s subsidizing the new Hinkley Point C nuclear reactors.’®® After an in-depth
investigation, the Commission approved the plan, as the UK government agreed to significant
modifications in relation to the financing of the project which would avoid distortions of
competition within the Single Market.?’

Despite the European Commission having given its official approval for the Paks Il project,
some opposition to it still exists within quarters of the European Union. In particular Austria, which
has a longstanding opposition to nuclear energy,?®® strongly denounced the European
Commission’s decision, with the then Vice Chancellor Reinhold Mitterlehner saying in response
to the Commission’s approval of the Paks II plan that “Austria can’t accept that the European
Commission considers that subsidizing the construction of nuclear power plants is harmless”.?%
Furthermore, the then Chancellor Christian Kern shortly before his electoral defeat in October
2017 announced that Austria would indeed file a lawsuit against the Commission’s approval of

Paks 11.3%° On January 24 2018 the recently elected Austrian government led by Chancellor

2% European Commission (Vestager Margrethe) (2016): Letter, Brussels, 6 July 2016, Ares(2016)3039407, 1,
https://g8fiplkplyr33r3krz5b97d1-wpengine.netdna-ssl.com/wp-

content/uploads/2016/11/VestagerL etterPakslIStateAid.pdf (Accessed 2018.01.13)

297 European Commission (2014): State aid: Commission concludes modified UK measures for Hinkley Point nuclear
power plant are compatible with EU rules, Press Release, Brussels, October 8 2014, http://europa.eu/rapid/press-
release IP-14-1093 en.htm (Accessed 2018.01.13) . In recent times, there has been work towards modifying Hungary
and Russia’s financing agreement in relation to Paks, which would entail the former only commencing the repayment
of the loan only when the two new reactors actually start supplying power, this development being a result of a
European Union review (see Budapest Business Journal (2019): Hungary working to modify funding for Paks nuclear
upgrade, 28 January 2019, https://bbj.hu/energy-environment/hungary-working-to-modify-funding-for-paks-nuclear-
upgrade 160650 (Accessed 2019.02.13) This modification requires the Hungarian parliament’s approval (Reuters
(2019): Hungary, Russia to modify financing for Paks nuclear plant expansion — minister, 25 January 2019,
https://www.reuters.com/article/hungary-nuclearpower-financing/hungary-russia-to-modify-financing-for-paks-
nuclear-plant-expansion-minister-idUSL8N1ZP1SZ (Accessed 2019.02.13)

29 Austria filed a lawsuit in 2015 with the European Court of Justice in response to the European Commission’s
approval of the UK government’s state aid for the Hinkley Point C nuclear plant. See World Nuclear News (2015):
Austria files action against Hinkley Point project, 6 July 2015, http://www.world-nuclear-news.org/NN-Austria-files-
legal-action-against-Hinkley-Point-project-0607201502.html (Accessed 2019.02.13) Subsequently, in July 2018 the
General Court of the European Union rejected the lawsuit that was filed by Austria in relation to the matter, with the
court stating that the European Commission was not in error when it accepted the United Kingdom’s argument in
relation to the issue that it was in the public interest to construct the plant (see World Nuclear News (2018): Austrian
case against Hinkley Point C aid rejected, 12 July 2018, http://www.world-nuclear-news.org/NN-Austrian-case-
against-Hinkley-Point-C-aid-rejected-1207184.html (Accessed 2019.02.13). Despite this development, Austria stated
that it would still continue with its challenge to the Paks project. (See AULNER, Francois - CHEE, Foo Yun (2018):
EU court backs approval of UK Hinkley nuclear plant, Reuters, 12 July 2018, https://uk.reuters.com/article/uk-eu-
nuclear-uk-austria/eu-court-backs-approval-of-uk-hinkley-nuclear-plant-idUKKBN1K20TB?il=0 (Accessed
2019.02.13)

29 The Local (2017): Austria fumes at Hungary’s Kremlin-backed nuclear plant, 7 March 2017,
https://www.thelocal.at/20170307/austria-fumes-at-hungary-kremlin-backed-nuclear-plant (Accessed 2018.01.13)
300 phys.org (2017): Austria to sue over Hungary nuclear plant extension, 13 October 2017,
https://phys.org/news/2017-10-austria-sue-hungary-nuclear-expansion.html (Accessed 2018.01.13)
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Sebastian Kurz decided to sue the European Commission for its decision to allow the expansion
of the Paks Nuclear Power Plant,%! and officially lodged a complaint with the European Court of
Justice on February 22.392 Margrethe Vestager responded that it took such a decision by the
Austrian government “very seriously” and that the Commission was prepared to defend its decision
“with the arguments that are in the decision”.3®® Hungarian Foreign Minister Péter Szijjarto stated
that the action of the Austrian government would have no effect on the construction schedule of

the two new units at Paks.3%*

**k*k

Hungary’s dealings with Russia in the development of the Paks II project, show that despite certain
disagreements and tensions between the European Union and the Russian Federation with regards
to various issues, there are EU Member States that feel that it is in their own vital interest to pursue
and deepen their relations with Russia in certain specific areas such as energy. The case of Paks I1
illustrates very clearly that with EU membership comes certain obligations and restrictions which
may at times somewhat impede completely independent action when pursuing relations with third
countries such as Russia. This may also be seen when it comes to the sanctions that have been
imposed on Russia as a result of events in Ukraine, where EU Member States face certain
restrictions when dealing with the former. In the case of Paks Il, certain doubts and opposition
with regards to the project’s compliance with EU law were able to be overcome. This example
illustrates the relevance of both the intergovernmental and neofunctionalist points of view, that is,
those perspectives which place an emphasis on both the important role of individual nation states
in the integration process, and also that which places the greatest importance on the supranational
structures and authorities that are created as part of that integration process. Here we see Hungary,
an individual Member State pursuing a course it sees consistent with its own interests in a particular

situation in the realm of energy. However, the supranational European Union structure inhibited

301 ZALAN, Eszter (2018): Austria sues Commission over Hungary’s nuclear plant, EUobserver, 25 January 2018,
https://eucbserver.com/energy/140690 (Accessed 2018.02.01)

%02 Euractiv (2018): Austria sues over EU approval of Hungary nuclear plant, 23 February 2018,
https://www.euractiv.com/section/politics/news/austria-sues-over-eu-approval-of-hungary-nuclear-plant/. (Accessed
2018.02.25)

303 ZALAN, i.m.

304 TASS Russian News Agency (2018): Construction of new units at Hungary’s Paks NPP to begin as scheduled —
foreign minister, 24 January 2018, http://tass.com/economy/986578 (Accessed 2018.02.01)
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completely free action in this particular situation, and it was necessary to convince that
supranational structure that this action was consistent with its norms and rules. Thus, it can be said
that this is an example of the importance of both the individual nation states and supranational

structure in the European integrative space.
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CHAPTER 3

THE LEGAL FRAMEWORK OF THE EUROPEAN UNION’S RELATIONS WITH
UKRAINE

In the following analysis of the the European Union’s external relations with Ukraine, a similar
structure shall be employed as in the case of Russia, which involves a survey of the major and
most vital instruments that exist between the EU and Ukraine. Firstly there shall be an examination
of Ukraine’s Partnership and Cooperation Agreement with the European Union; this is followed
by the Action Plan signed between the two in the context of the European Neighbourhood Policy;
and lastly the Association Agreement signed between the two. It shall be seen, in particular with
the signing of the last agreement, that Ukraine has committed itself to the course of deep and
substantial integration with the European Union, and thus going beyond the level which Russia
has sought to attain in this area. There shall also be an examination of Ukraine’s attempts at
approximating to the European Union’s energy acquis, which has been substantial, also signifying
an approach that differs markedly from that adopted by Russia with regards to the same issue. The
adoption of the Association Agreement also presents certain opportunities for Ukraine in relation
to its relationship with non-EU Member States. One such example is the country’s relations with
China, which, as shall be seen, have a possibility for intensification as a result of Ukraine now
having achieved a more integrated relationship with the European Union. Additionally, there shall
also be a brief survey of suggestions made in relation to the Association Agreement between the
European Union and Ukraine being a possible model for the United Kingdom’s relationship with
the EU post-Brexit, and a case study in relation to certain aspects of Hungary’s relations with

Ukraine.

3.1 The European Union-Ukraine Partnership and Cooperation Agreement

Ukraine attained its independence from the Soviet Union in 1991, and from that time Ukraine set
out establishing bilateral relations with the European Community, with the latter recognizing

Ukraine’s sovereignty as a result of the referendum calling for independence from the Soviet
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Union.3% It quickly became the general consensus that Ukraine would pursue a policy of European
integration.®® On December 25 1990 the Verkhovna Rada of the URSR in its resolution ,, On the
implementation of the Declaration of State Sovereignty of Ukraine in the sphere of foreign
relations” stated that it was a goal of Ukrainian foreign policy ,,to ensure direct participation of
Ukraine in the general European process and European structures” 3" The 1993 Fundamental
Guidelines in Ukrainian Foreign Policy®® also stated that ,, the prospective objective of Ukrainian
foreign policy is Ukraine’s membership of the European Community...””** This desire and vision
is rooted in a number of factors, part of which relates to the feeling that Ukraine geographically,
historically and culturally belongs to the broader European civilization, coupled with the view that
European Union integration will reap economic and security benefits, the latter particularly
relating to Ukraine’s complex geopolitical position.®° Furthermore, the very concept of Ukrainian
independence was viewed by many as being explicitly connected to the idea of a “return to
Europe”.3!* However, it must be said that the degree of this commitment to pursuing integration
with the European Union has differed from administration to administration, based on different
policy orientation and priorities, with often a balancing, multivector approach being pursued so as
to manage its geopolitical position and various differing interests, inclinations and orientations, in

particular when it comes to the way in which it handles its relationship with the Russian

305 KUZMIN, Denys — MAKSYMENKO, Iryna (2012): Analysis of the EU — Ukraine Relations in the Context of the
Association Agreement and Related Documents and the EU 2014-2020 Financial Perspective, Bridge: International
Project co-financed by the European Commission, EuropeAid, 465,
http://www.iscomet.org/images/documents/Publikacije/ ANALY SES%200F%20EU%20%E2%80%93%20PARTN
ER%20COUNTRIES%20RELATIONS%20REFLECTIONS%20FROM%20BELARUS,%20MOLDOVA,%20RU
SSIA%20AND%20UKRAINE.pdf (Accessed 2019.02.15)

306 KUZIO, Taras (1999): Slawophiles versus Westernizers: Foreign Policy Orientations in Ukraine. In SPILLMANN,
Kurt R. - WENGER, Andreas, - MULLER, Derek eds.; Between Russia and the West: Foreign and Security Policy of
Independent Ukraine. Bern, Peter Lang, 56.

307 Quoted in PALAGNYUK, Yuliana (2013): Formation of State Policy of Ukraine towards European Integration.
Przeglad Politologiczny, Issue 4, 251-252, https://repozytorium.amu.edu.pl/bitstream/10593/10552/1/pp-4-2013-251-
262.pdf (Accessed 2019.02.15)

308 This document was adopted by the Ukrainian Verhovna Rada on 2 July 1993. See Ministry of the Foreign Affairs
of Ukraine, History and Traditions of the foreign policy service of Ukraine, https://mfa.gov.ua/en/about-mfa/history
(Accessed 2019.02.17)

309 Quoted in PALAGNYUK (2013): i.m., 252,

310 WOLCZUK, Kataryna (2004): Integration without Europeanisation: Ukraine and its policy toward the European
Union, European University Institute Working Papers: Robert Schuman Centre for Advanced Studies, No. 15, 6-7,
https://papers.ssrn.com/sol3/papers.cfm?abstract id=2344806 (Accessed 2019.02.15)

811 KUZIO, Taras (2002): European, Eastern Slavic, and Eurasian: National Identity, Transformation, and Ukrainian
Foreign Policy. In MORONEY, Jennifer D.P - KUZIO, Taras - MOLCHANOV, Mikhail eds.: Ukrainian Foreign
and Security Policy: Theoretical and Comparative Perspectives, Praeger: Westport, Connecticut, and London, 202.
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Federation.®? Yet, in general, and at least on an official level, it can be said that the declared aim
of the independent Ukrainian state has been to pursue the path of European integration. 3

Upon gaining independence Ukraine, as well as the other former Soviet states, inherited
the previously mentioned Trade and Cooperation Agreement signed between the European
Community and the Soviet Union in 1989.31 The collapse of the USSR essentially led to the
European Community being faced with a number of challenges to deal with, one of the most vital
and urgent being the need to create a specific strategy of engagement with these neighbouring
post-communist states.>*> As has already mentioned, Europe Agreements were signed with certain
Central European states. In contrast, former Soviet Republics instead signed Partnership and
Cooperation Agreements which were to act as the basis of the relationship,3'® with the European
Union and Ukraine signing their PCA on June 16 1994, which was the first of its kind to be signed
by a member state of the CIS.3!” The PCA only came into effect on March 1 1998, due to the need
for the Parliaments of all 15 EU Member States having to approve it.3'® However, it is also
generally believed that this delay in ratification was due to Ukraine at that time being a low priority
for the European Union.3!°

The Agreement stated that it seeks to strengthen the “links and to establish partnership and
co-operation” between the two entities.®?° More specifically, the aims of the PCA are articulated
in Article 1, which include providing a framework for a political dialogue which will allow for the
parties to develop a close political relationship; the promotion of trade, investment and economic
relations of a harmonious nature between the two parties and to aid in sustainable development; to

create a foundation for mutually advantageous cooperation in the economic, financial, social,

312 FREIRE, Maria Raquel (2008): The Russian Federation and the CIS. In KOLODZIEJ, Edward A. - KANET, Roger
E. eds.: From Superpower to Besieged Glogal Power: Restoring World Order After the Failure of the Bush Doctrine.
Athens and London: The University of Georgia Press, 163.

313 WOLCZUK, Kataryna (2004): Ukraine’s Policy towards the European Union: A Case of ’Declarative
Europeanization’, 2 http://www.batory.org.pl/ftp/program/forum/eu_ukraine/ukraine_eu_policy.pdf (Accessed
2019.02.15)

34 PALAGNYUK (2013): i.m., 251.

315 DELCOUR (2011): i.m., 25.

318 HILLION (2006): i.m., 14.

317 KUZMIN - MAKSYMENKO (2012): i.m., 465

318 SCHNEIDER (2001): i.m. 68.

319 PIONTEK, Eugeniusz (2006): Ukraine. In BLOCKMANS, Steven — LAZOWSKI, Adam (eds.), The European
Union and Its Neighbours, T.M.C Asser Instituut, The Hague, and the authors, 502.
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cultural, and civil scientific technology sectors; and to provide support to Ukraine in the country’s
attempts to strengthen democracy, and to undertake economic development, aiming to achieve a
market economy.

Article 51 states that both Ukraine and the Community recognize that the development of
economic relations between the two is predicated upon the former’s approximating to the
Community’s legislation, and to be compatible with it. 3* There are various areas in which the
PCA called for harmonisation with EU law. This included areas such as intellectual, industrial and
commercial property rights (Articles 50), customs law, company law, banking law, company
accounts and taxes, intellectual property, worker protection, financial services, rules on
competition, public procurement, protection of health and life of humans, animals and plants, the
environment, consumer protection, indirect taxation, technical rules and standards, nuclear laws
and regulations, transport (Article 51) agriculture and the agro-industrial sector (Article 60), the
environment (Article 63), money laundering (Article 68), social protection (Article 71), consumer
protection (Article 75), customs (Article 76), and statistical cooperation (Article 77).

However, this commitment to embark upon legal approximation has been described as a
kind of “(soft) commitment”.3?? Furthermore, it has been questioned as to what extent the PCA
was a truly effective legal instrument in deepening relations between the European Union and
Ukraine. For example, despite the statements calling for legal approximation, the EU did not have
a clearly articulated goal and strategy in relation to non-candidate neighbors such as Ukraine.®?3
The PCA itself lacked clarity with regards to the obligations that it contained, such as the extent
to which they were binding, the consequences of their implementation or the deadlines set with

regards to them.®?* Furthermore, such PCAs did not aim at providing an EU membership

321 1t should be noted, however, that the voluntary harmonization of Ukrainian law with Community law began even
before the PCA’s coming into force. See MURAVYOV, Viktor (2006): Legal approximation: evidence from Ukraine,
at workshop, The European Neighourhood Policy: A Framework for Modernisation, European University Institute, 1-
2 December 2006, 2,
https://www.eui.eu/Documents/DepartmentsCentres/L aw/Professors/Cremona/TheEuropeanNeighbourhoodPolicy/P
aperMuravyov.pdf (Accessed 2019.02.15)
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perspective for the signatory country, as evidenced by the omission of a reference in the PCAs
preamble to future integration of Ukraine into the European Union.3? This is despite the fact that
there is a striking similarity between the abovementioned Europe Agreements and PCA in terms
of approximation objectives.?® Instead, the PCAs ultimately sought to foster cooperation between
the signatories.®?” In addition, the Agreement’s primary focus was the facilitation of trade by
Ukraine’s adoption of WTO norms and standards, with economic issues having pre-eminence
throughout the document.®?® In addition, Ukraine was also accused of violating several of the
binding provisions within the Agreement, including all the major ones relating to the trading of
goods, which included freedom of transit, most-favoured-nation treatment, and the prohibiting of
quantitative restrictions on imports.3?° It was claimed that the impression within the EU with
regards to Ukraine’s determination to implement the PCA was that it was “at most hesitant and at
times even ebbing”, and that the country was “in breach of virtually all key provisions on trade in
goods” 33 With regards to the opinion on the other side, Ukrainians themselves considered that
the restrictions on importing Ukrainian textile and steel products contradicted the concepts of
partnership and fairness that the PCA claimed to uphold and support.33!

3.2 Action Plans and Ukraine

As discussed above, the main instrument for achieving the goals of the ENP are Action Plans (AP),
one of which was signed between the European Union and Ukraine in 2005.332 As a result of the
enlargement of 2004, Ukraine became one of the EU’s most important neighbours to its East.33

According to Ukraine’s AP, this provided the opportunity for developing the EU and Ukraine’s
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relationship in the direction of “gradual economic integration and a deepening of political
cooperation”.33

The agreement was to cover a span of 3 years®® and aimed to assist in the fulfilling of the
provisions of the already existing 1994 Partner and Cooperation Agreement and to support the
general objective of Ukraine’s integration into the EU’s structures.**® However, the AP also set
certain priorities that went beyond the PCA’s scope.®*” The AP is divided into three sections, the
first part introducing the Agreement and outlining its major priorities and aims. The second section
forms the main bulk of the Agreement, and lists 71 priorities corresponding to the abovementioned
interests of the APs in general. The third and final section relates to the monitoring of the AP. The
AP mentions that, despite all the priorities listed being important, the following points were given
a particular emphasis: strengthening those institutions which guarantee both democracy and the
rule of law; to ensure the democratic nature of the 2005 and 2006 presidential elections in Ukraine;
safeguarding the principle of freedom of media and expression; the development of possibilities
with regards to EU-Ukraine consultations in the area of crisis management; increasing cooperation
in relation to disarmament and non-proliferation; strengthening cooperation in relation to regional
security and the common neighbourhood; Ukraine’s accession to the World Trade Organization;
over time removing non-tariff barriers and restrictions that inhibit bilateral trade and to bring into
being necessary regulatory changes; the improvement of the climate for investments;
implementation of tax reform; the establishment of a dialogue between the EU and Ukraine in
relation to visa facilitation; Ukraine’s gradual approximation to the EU’s legislation, standards
and norms; the encouragement of the dialogue in the areas of employment and best endeavours;
and the complete implementation of Memorandum of Understanding on the closure of the
Chernobyl nuclear power plant.338

In 2005 the Ukrainian government adopted a roadmap in order to assist in the

implementation of this program,®® which was renewed annually for the AP’s duration.3*° This
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roadmap essentially acted as a governmental programme which would act as a blueprint for reform
in Ukraine.®*! The Introduction of the AP states that the Action Plan’s implementation will lead to
a significant advancement in Ukraine approximating to the legislation, standards and norms of the
European Union, though at the same time acknowledging that the European Neighbourhood Policy
does not aim at the complete exportation of the acquis of the European Union to its partner states.>*2
As stated above in the AP’s priorities the goal at this stage was the “gradual approximation” of
Ukrainian law to that of the EU. As one commentator has said, Ukraine’s AP expresses “intentions
rather than explicit obligations ”.3*3 In this sense, it can be said to follow a similar model of “soft
commitment” to approximating to EU standards as already set out in relation to the Partnership and
Cooperation Agreement. However, as shall be seen, a substantive change took place in the
relationship with the eventual signing of the Association Agreement negotiated between the two

parties.

3.3 The European Union-Ukraine Association Agreement

In 2007 negotiations began in order to bring about an Association Agreement between the
European Union and Ukraine.** However, the negotiation, signing and finally ultimate ratification
of the Association Agreement between the European Union and Ukraine travelled down a very
dramatic path. An important development in this story was the election of Viktor Yanukovych as
President of Ukraine in 2010, who advocated the balancing of relations between both the Russian
Federation and the West.3*® He himself had made it clear that though he planned to sign the
Association Agreement with the European Union in 2013, at the same time he also wished to

develop Ukraine’s relations with the Eurasian Customs Union.3* After months of negotiations
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over various details,*’ finally Viktor Yanukovych decided not to sign the Association Agreement
with the European Union at the Eastern Partnership’s Vilnius summit in November 20133 and
finally accepted a $15 billion aid package from Russia, with a promise of a reduction of gas prices,
which it was said would have aided the country in returning the economy to growth and in order
to further modernize it.3*® In response to this announcement, there began a protest movement in
Kyiv’s Maidan Square which ultimately saw the ousting of Viktor Yanukovych, and the election
of Petro Poroshenko as President of Ukraine on 25 May 2014.%° This development may be
described as the coming to power of a strongly pro-Western administration with what can almost
certainly be called a clear and unambiguous Euro-Atlantic orientation. On 21 March 2014 the
Agreement’s political provisions were signed, the economic component following on 27 June
2014.%! The whole Association Agreement had a provisional application from January 2016,%%2

while waiting for all the EU Member States to take the necessary steps to ratify it. %3
3.3.1 A “new Qgeneration” of Association Agreement
This Association Agreement is one of the so-called “new generation” of Association Agreements,

which is more extensive than what has gone before it, and has been defined by its

“comprehensiveness, complexity and conditionality. 3>* Its comprehensiveness lies in the fact that
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it deals with all the various elements in the relationship between the European Union and
Ukraine.®® As to the Association Agreement’s complexity, this is connected to its ambitious
character, attempting to bring about the integration of Ukraine into the European Union’s internal
market via the creation of a Deep and Comprehensive Free Trade Agreement.®%® The conditionality
element is observable in the Association Agreement’s Preamble, which says that both Ukraine’s
political association and economic integration with the European Union is dependent upon the the
Agreement’s implementation, and Ukraine success in making sure that commons values are
respected, as well as in converging with the EU in the areas of politics, economics and law.%’
Furthermore, the Association Agreement explicitly mentions Ukraine’s “progressive
approximation of its legislation to that of the Union” *® In these particulars it can be said that the
Association Agreement goes beyond anything which has existed previously in terms of the extent
of integration between the European Union and Ukraine, surpassing the abovementioned “soft”
nature of the Partnership and Cooperation Agreement, and thus, in this sense created a depth of
relations which also goes beyond that created by the EU-Russia Partnership and Cooperation
Agreement.

As to the actual composition of the Association Agreement, it is structured in the following
way: The Preamble, plus Seven Titles, these being: General Principles; Political Cooperation and
Foreign and Security Policy; Justice Freedom and Security; Trade and Trade related matters
(DCFTA); Economic and Sector Cooperation; Financial Cooperation with Anti-Fraud Provisions,
also containing Institutional, General and Final Provisions. Its contents includes a total of 43
Annexes laying out EU legislation required to be taken over by a certain date in time, as well as
Three Protocols.®* The Preamble discusses the values and the ideological basis of the Agreement,
and states that it recognizes “that Ukraine as a European country shares a common history and
common values with the Member States of the European Union (EU) and is committed to

promoting those values ”.3%° According to Article 1.2 of the Association Agreement, its aims are

35 Ibid, 3.

3% Ibid.
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358 Article 1(2)(d).

359 European Commission (2016): EU-Ukraine Association Agreement ,,Guide to the Association Agreement”, i.m.
2.

360 According to the Preamble, the values that the EU and Ukraine share are: “respect for democratic principles, the
rule of law, good governance, human rights and fundamental freedoms, including the rights of persons belonging to
national minorities, non-discrimination of persons belonging to minorities and respect for diversity, human dignity
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the promotion of a gradual rapproachement between Ukraine and the European Union the basis of
which is common values and special links, bringing Ukraine closer to the EU’s policies, and for
the country to participate with its programmes and agencies; to bring about a framework in order
to increase political dialogue with regards to mutual interests; the promotion, strengthening and
preservation of stability and peace on both an international and regional level, according to such
international agreements as the United Nations Charter, the Helsinki Final Act of 1975 of the
Conference on Security and Cooperation in Europe and the objectives of the Charter of Paris for a
New Europe of 1990; supporting Ukraine’s transition to a functioning market economy which
includes the country approximating to the EU’s legislation, bringing about the conditions leading
to Ukraine’s eventual integration into the European Union’s Internal Market, including the creation
of a Deep and Comprehensive Free Trade Area; increasing cooperation in the area of Justice,
Freedom and Security, reinforcing such principles as rule of law, respect for fundamental freedoms
and human rights; also, the Agreement makes for provision for increasing cooperation in other
areas that Ukraine and the European Union have in common. 36!

Article 2 lists various human rights instruments, such as the Helsinki Final Act of 1975 of
the Conference on Security and Cooperation in Europe and the Charter of Paris for a New Europe
of 1990, and the UN Universal Declaration of Human Rights and the European Convention on
Human Rights and Fundamental Freedoms as defining the concepts relating to democratic
princples, fundamental freedoms and human rights which, along with the rule of law concept, are
to form vital components of the Agreement, and are to act as a basis for both the signatories
external and domestic policies. Additionally, other important values are respect for sovereignty
and states’ territorial integrity, independence, and opposing any proliferation in weapons of mass
destruction.

Article 3 states that the EU and Ukraine recognise that their relationship is underpinned by
the free market economy model, and that these relations are enhanced by such values as rule of
law and good governance, combating against corruption, terrorism and trans-national organised

crime, as well as the promoting of sustainable development and the multilateral principle. In

and commitment to the principles of a free market economy, which would facilitate the participation of Ukraine in
European policies”.

361 Association Agreement between the European Union and its Member States, of the one part, and Ukraine, of the
other part, L 161/3, 29/5/2014, Official Journal of the European Union,
https://trade.ec.europa.eu/doclib/docs/2016/november/tradoc_155103.pdf (Accessed 2017.05.10)
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relation to political dialogue and cooperation in the areas of foreign and security policy, Article 4
(1) sets out that political dialogue is to be strengthened and increased between the EU and Ukraine,
which will aid in foreign and security matter convergence, leading to Ukraine being more deeply
involved the broader European security area. In relation to the political dialogue between the
parties, Article 4(2) elaborates on this, stating that it aims at the deepening of the political
association between the parties, and aims at both a convergence and effectiveness in political and
security policy. the promotion, via multilateralism, of stability and security in the international
arena; strengthening between the European Union and Ukraine cooperation and dialogue relating
to international security and crisis management, with a particular emphasis on global and regional
threats and challenges; the fostering of cooperation in order to achieve in Europe stability, security
and peace; among other principles, the strengthening of democracy and the rule of law, as well as
the principles of state independence and sovereignty, as well as the integrity of states’ borders.

As to matters of justice and judicial affairs, according to Article 14 the parties are place a
special importance on strengthening rule of law and the reinforcing of institutions in
administration, law enforcement as well as the administration of justice. The strengthening of the
judiciary is to be a particular aim of cooperation, which includes focusing on its efficiency,
impartiality and independence. 362

In relation to trade matters, Article 25 states that there is to be the establishment between
the parties of a free trade area over a period of 10 years at most, a period which begins from the
time the Agreement enters into force. The Preamble of the Agreement states “that such a Deep and
Comprehensive Free Trade Area, linked to the broader process of legislative approximation, will
contribute to further economic integration with the European Union Internal Market as envisaged
in this Agreement”. This involves an elimination of customs duties, fees and other charges on

goods (Article 27), and the Agreement includes stipulations relating to such areas as trade

362 Article 24 further elaborates upon the issue of legal cooperation, stating that: “1. The Parties agree to further
develop judicial cooperation in civil and criminal matters, making full use of the relevant international and bilateral
instruments and based on the principles of legal certainty and the right to a fair trial.; 2. The Parties agree to facilitate
further EU-Ukraine judicial cooperation in civil matters on the basis of the applicable multilateral legal instruments,
especially the Conventions of the Hague Conference on Private International Law in the field of international Legal
Cooperation and Litigation as well as the Protection of Children; 3. As regards judicial cooperation in criminal
matters, the Parties shall seek to enhance arrangements on mutual legal assistance and extradition. This would
include, where appropriate, accession to, and implementation of, the relevant international instruments of the United
Nations and the Council of Europe, as well as the Rome Statute of the International Criminal Court of 1998 as referred
to in Article 8 of this Agreement, and closer cooperation with Eurojust
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Remedies (Title IV, Chapter 2), technical Barriers to Trade (Title IV, Chapter 3), sanitary and
phytosanitary measures, (Title 1V, Chapter 4), customs and trade facilitation (Title IV, Chapter 5),
establishment, trade in services, and electronic commerce (Title IV, Chapter 6), public
procurement (Title IV, Chapter 8), intellectual property (Title IV, Chapter 9), competition (Title
IV, Chapter 10), and energy (Title IV, Chapter 11), among other measures.

With regards to to energy cooperation , according to Article 337(1) the European Union
and Ukraine are to intensify and continue their energy cooperation, aiming to increase energy
security, sustainability and competitiveness, including energy sector approximation.

As to the matter of financial cooperation, according to Article 453 Ukraine is to receive
EU funding, with the aim of achieving the Association Agreement’s objectives.

Finally, in the area of the institutional arrangements created by the Agreement, Article
460(1) states that the summit level shall be the highest level with regards to both political and
policy dialogue, which are to be held once every year. These are to provide guidance for the
Association Agreement and to provide a forum for the discussion for various issues of mutual
interest.

As has been seen from the above, this is an agreement which goes beyond anything that
had been seen previously in terms of legal instruments that existed between the European Union
and Ukraine, and also between the former and the Russian Federation. This can be said to mark a
major milestone in both the history of the EU-Ukraine relations, but also in relations between the
European Union and third countries in general which are objects of the EU’s external relations
policy, being an agreement which seeks to strongly integrate the signatory third country with the
European Union, while at the same time not promising that country an explicit membership
perspective. The following comparative table has been created in order to better emphasise various
salient features of the Partnership and Cooperation Agreements and the Association Agreement
examined here, thus illustrating certain differences between the nature of the EU’s relationship

with both Russia and Ukraine:
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Similarities and differences between the PCAs and the Association Agreement

EU - RUSSIA

EU - UKRAINE

PCA 1994

PCA 1998

Association Agreement (AA)
2014

it establishes a political
dialogue

it establishes a political
dialogue

political dialogue is to be “further
developed and strengthened” (it
also extends to areas of foreign and
security policy)

though a stated aim was the
eventual creation of a free
trade area between the two
entities, in reality it was rather
a declaration of an intention
with the most important
economic aim being Russia’s
future membership of the
World Trade Organisation,
having been granted most-
favoured-nation status

instead of creating a free
trade area (despite state
intention as this being an
eventual aim) the primary
focus was the facilitation of
trade by Ukraine’s adoption
of WTO norms and
standards and also granted
most-favoured-nation status

it establishes a Deep and
Comprehensive Free Trade Area
(the establishment between the
parties of a free trade area over a
period of 10 years)

approximation of legislation:

- it covers quite a broad
area of economic law
(company law, banking
law, taxation etc.)

- but there is no formal
legal obligation to
approximate “(soft)
commitment”

approximation of legislation:

- it covers quite a broad
area of economic law
(company law, banking
law, taxation etc.)

- but there is no formal
legal obligation to
approximate “(soft)
commitment”

approximation of legislation:

- it covers an even broader area
of economic law (beyond those
covered by the PCA it also
extends to areas like
competition law)

- progressive approximation of
Ukraine’s legislation to that of
the Union (more than a soft
commitment)

- approximation also extends to
non economic areas like justice
and judicial affairs

no EU membership
perspective

no EU membership
perspective

though not granting an explicit
membership perspective, the AA
still aims at the promotion of a
gradual rapproachement between
Ukraine and the European Union,
leading to Ukraine’s eventual
integration into the European
Union’s Internal Market
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3.3.2 Dutch ratification of the Association Agreement

It has been recounted that Ukraine’s signing of the Association Agreement with the European
Union was not without its dramatic aspects. The same can also be said to a certain point on the
side of the European Union, with the Agreement’s ultimate ratification by the European Union
was not without its problematic aspects. In particular, the case of the Netherland’s ratification was
particularly difficult. The ultimate coming into force of the Association Agreement experienced
an obstacle due to a citizen initiated referendum that was organized in the Netherlands during the
course of 2016.3%2 The referendum question that was asked of Dutch citizens was whether or not
they were in favour or against the act that was to approve the European Union-Ukraine Association
Agreement. As to actual participation, 32.2 percent of eligible citizens voted, with the threshold
being 30 percent, and from this number 61.1 percent voted against the Association Agreement’s
ratification.3®* It was said that this result brought about “unprecedented situation” where there was
a fear that an EU agreement may not have been ratified due to a non-binding referendum in one of
the Union’s Member States.>®® As to the underlying causes of the referendum, it is believed that
beyond opposition to the Association Agreement itself, a major motivating factor was a more
general feeling of Euroscepticism, 3¢ and that the referendum acted as a kind of test of public views
with regards to the Europen Union itself.%" In fact, the opinion was expressed by certain sponsors
of the referendum that Ukraine itself was not of importance to them, but rather to express
opposition to the European Union.3%®

As mentioned in the introduction, neofunctionalism puts forward the concept of a kind of

“backlash” which can occur as a reaction to the integration process. The citizen-sponsored
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%7 BBC News (2016): Netherlands rejects EU-Ukraine partnership deal, 7 April 2016,
https://www.bbc.com/news/world-europe-35976086 (Accessed 2019.02.17)

%8 DE JONG, Sijbren (2016): Why the Dutch referendum on Ukraine is a joke, Euobserver, 4 April 2016,
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referendum held in the Netherlands in 2016, which was organized as a response to the Dutch
government’s then impending vote to ratify the Association Agreement between the European
Union and Ukraine. As already mentioned, this development was strongly linked to a sense of
Euroscepticism, and it could also arguably be said, though the event took place in the Netherlands,
that no doubt this can be seen as part of similar broader feelings across the European Union, which
also manifested in the vote for the United Kingdom to leave the European Union. This can then be
described in the context of the postfunctional concept of “backlash” as a result of the process of
European integration, in this case in relation to the intensification of ties between the EU and a
third country, that is, Ukraine. This example shows how the internal domestic political climate of
certain individual Member States, and negative responses to the deepening of integration, may
through the utilization of certain political processes result in the impediment of European Union
external relation policy and the goals that it is pursuing with certain third countries. The response
of a significant proportion of the Dutch electorate to the prospect of their own government’s
ratification of the Association Agreement between the European Union and Ukraine can be seen
within the context of this broader conceptual framework. As we saw, the Association Agreement
was seen by many Dutch citizens through the prism of their broader dissatisfaction with the
European Union, its policy course and integration processes.

As a result of the referendum, the European Council Conclusions on Ukraine came into
being on the 15 December 2016, aiming to ease any issues and misapprehensions that Dutch voters
may have had in relation to the Association Agreement.*®® The Conclusions state that the
ratification of the Association Agreement is a crucial objective for the European Union, as the
purpose of such agreements is to provide support to partner states in their attempt to become stable
and prosperous democracies, and also acts a reflection of the importance that the EU places on the
regional context, in both a strategic and geopolitical sense.®”® Yet is also states that after having
taken careful notice of the Dutch referendum’s outcome, it is necessary to address these

concerns.®"t

39 European Council (2016): European Council Conclusions on Ukraine, Brussels, 15 December 2016,
https://www.consilium.europa.eu/media/24151/15-euco-conclusions-ukraine.pdf ~ (Accessed  2017.11.15)  1;
BACZYNSKA, Gabriela - BARTUNEK, Robert-Jan (2016): EU agrees Dutch demands on Ukraine deal to avoid
‘present for Russia’, Reuters, 15 December 2016, https://www.reuters.com/article/us-ukraine-crisis-eu-rutte-
idUSKBN144161 (Accessed 2019.02.17)
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Consequently, the Conclusions says that though the Association Agreement aims to
“establish a close and lasting relationship” between the European Union and Ukraine, it does not
give Ukraine the status of a candidate country for membership of the EU, nor does it mean a
commitment to giving Ukraine candidate status at a point in the future.®’> Additionally, the
Agreement contains no obligation for the European Union or its various Member States to provide
Ukraine with any collective security guarantees, or with other kinds of military assistance or aid.3"
Furthermore, it affirms that the Association Agreement does not give Ukrainians the right to work
and reside freely within the European Union, nor does it confer the right to EU citizens to do the
same with regards to Ukraine.3’* Also, it is affirmed that the Association Agreement does not
influence Member States’ ability to determine the number of Ukainian citizens to be admitted into
their countries seeking employment.®”> The Conclusions also say that Member States are not
required to provide Ukraine with additional financial support, nor does it alter the right of the
Member States to determine amount of nature of any bilateral financial support.3’

Subsequently, the Dutch House of Representatives voted to ratify the Agreement in
February 2017, followed by the Netherlands Senate on May 30,37 with the law being published
officially on June 14.3"® Subsequently, the Council of the European Union ratified the Association
Agreement on July 11,3 and on September 1 it came into full effect.®

The above events illustrate the way in which certain European Union Member States and
their internal political situation may obstruct certain third countries from integrating into the
European Union, in this case, in terms of being an associate country. However, it must be admitted

that the Dutch referendum is also illustrative of problems that Ukraine may encounter in terms of

372 1bid, Annex, A, 3.

373 1bid, Annex, B, 4.

374 1bid, Annex, C, 4.
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376 1bid, Annex, D, 4.
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2017.11.15)
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https://www.ukrinform.net/rubric-politics/2248195-euukraine-association-netherlands-fully-completes-ratification-
of-agreement.html, (Accessed 2017.11.15)

378 European Council/Council of the European Union (2017): Ukraine: Council adopts EU-Ukraine association
agreement,Press Release,11/07/2017, http://www.consilium.europa.eu/en/press/press-releases/2017/07/11-ukraine-
association-agreement/ (Accessed 2017.11.11)
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its desire to one day attain full membership of the European Union. As mentioned above, the
Conclusions of the European Council explicitly state that the Association Agreement does not
mean ultimately a European Union membership perspective. However, despite this, it has
continued to be consistently affirmed that becoming a European Union Member State is a strategic
goal of Ukraine.®! The then Ukrainian President Peter Poroshenko had said that he sees the
Association Agreement signed with the European Union, despite the fact that it has been affirmed
that it does not affirm a membership perspective, as “a roadmap for further fundamental changes
that will bring Ukraine closer to the Copenhagen criteria for membership in the most prestigious

union in the world. %%

3.3.3 Visa liberalisation in relation to both Ukraine and Russia

An example of the way in which third countries may intensify and deepen their relations with the
European Union is through the easing of visa requirements for citizens of each other’s respective
countries. According to Article 77(2) of the Treaty on the Functioning of the European Union, the
European Union is to adopt a common policy with regards to visa and other types of short-stay
residence permits.®® What follows is a survey of the European Union’s visa regulations with
Ukraine and Russia, which illustrates well the level and degree of integration attained respectively
between them. An important incentive for Ukraine to undertake its various reforms as part of its
European integration process was the goal of eventually attaining the right of travelling visa-free

to the territory of the European Union.384

381 |nterfax-Ukraine (2018): Poroshenko: Ukraine’s membership in EU and NATO not viable in 2018, but will happen
eventually. Kyiv Post, 6 January 2018, https://www.kyivpost.com/ukraine-politics/poroshenko-ukraines-
membership-eu-nato-not-viable-2018-will-happen-eventually.html, (Accessed 2018.07.07)
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and the Single Digital Market. The sectoral integration will actually turn the country’s eastern borders into the EU
borders before we de jure join the EU”. See Ibid.

383 Furthermore, Regulation 539/2001, Regulation 1683/95 and Regulation 810/2009 act as the legal basis of the EU’s
visa policy. See VAN ELSUWEGE, Peter (ed.), EU-Russia Visa Facilitation and Liberalization: State of Play and
Prospects for the  Future, EU-Russia  Civil  Society = Forum,  September 2013, 13,
https://biblio.ugent.be/publication/4157305/file/4157306.pdf (Accessed 2019.02.17)

34 SASSE, Gwendolyn (2017): Ukrainians Travel Visa Free. Carnegie Europe, June 26 2017,
http://carnegieeurope.eu/strategiceurope/71354, (Accessed 2017.10.26). Article 19 of the Association Agreement
between the European Union and Ukraine states that, “The Parties shall take gradual steps towards a visa-free regime
in due course, provided that the conditions for well-managed and secure mobility, set out in the two-phase Action
Plan on Visa Liberalization presented at the EU-Ukraine Summit of 22 November 2010, are in place.”
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As to the background of this visa liberalisation, it must be said that Ukraine permitted EU
citizens to cross its borders from 1 May 2005 without needing to obtain a visa to do so.3® Later,
in October 2008 The EU-Ukraine Visa Liberalisation Dialogue was created,*® its aim being that
Ukrainian citizens would eventually be able to travel visa-free to the European Union.*®’ In 2010
the Visa Liberalisation Action Plan was adopted.3®® Progress reports were the mechanism by which
the European Commission monitored the implementation of the Action Plan, in addition to
meetings being held between Ukraine and the European Commission.*®° As a consequence of the
positive nature of the sixth progress report, in December 2015 the European Commission wished
to propose bringing to an end the requirement for visas for those Ukrainians who owned biometric
passports.>° The European Commission proposed in April 2016 that the Council of the European
Union and the European Parliament grant visa-free travel for Ukrainians travelling to the Schengen
zone,** which officially took place on June 11 2017.39? Ukrainians can now travel (excepting the
UK and Ireland) with biometric passports for up to 90 days to all the European Union’s Member
States.>%

It is worth comparing Ukraine’s visa-free relationship with the European Union in contrast
and comparison with that which exists and has been proposed with regards to the Russian
Federation. It must be said that during a certain period of time this was an idea which enjoyed a
certain amount of broad political support from within both the European Union and Russia.*%*

Furthermore, at times Russia has even considered the creation of a visa-free travel regime with the

385 EU-Ukraine Visa Dialogue: Action Plan on Visa Liberalisation, www.kmu.gov.ua/document/244813932/EU-
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moldova-ukraine-and-georgia_en (Accessed 2019.02.17)
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393 European Commission (2015): i.m.

394 European Voice (2010): Visa-free travel between Russia and the EU? Yes, but no yet, Politico, 8 September 2010
(Updated 23 May 2014), https://www.politico.eu/article/visa-free-travel-between-russia-and-the-eu-yes-but-not-yet/
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European Union a priority.3® For example, according to the Concept of the Foreign Policy of the
Russian Federation, the abolition of short-term visas between the European Union and Russia
possesses a special importance, and that this development would “greatly facilitate genuine
Russia-EU integration”, with the visa regime in place being a barrier to this.3*® As to the European
Union, though expressing support for the idea itself, there have been concerns with regards to such
areas as crime and illegal immigration.39’

In May 2003 during the EU-Russia Summit the two parties examined the possibility of
eventually establishing a visa-free travel regime between them and in the May 2005 Road Map for
the Common Space of Freedom, Security and Justice they committed to pursuing the dialogue
relating to this topic.3% Later, in 2007 the European Union and Russia signed the Agreement
between the European Community and the Russian Federation on the facilitation of the issuance
of visas to the citizens of the European Union and the Russian Federation.**° According to Article
1 of the Agreement, “The purpose of this Agreement is to facilitate, on the basis of reciprocity, the
issuance of visas for an intended stay of no more than 90 days per period of 180 days to the citizens
of the European Union and the Russian Federation”. The Preamble of the Agreement
acknowledges that enabling people-to-people contacts is a necessary element for the strengthening
of ties in various areas, including in such fields as economic relations, and humanitarian, scientific
and cultural issues.

In December 2011 the European Union actually agreed to the commencing of the
negotiating process which would have had as its ultimate aim Russian citizens being able to travel

to the territory of the European Union visa-free in the form of the Common Steps.*®® According to

395 Sputnik (2013): Russia Pushing for EU Visa-Free Travel Deal in January, 7 December 2013,
https://sputniknews.com/russia/20131207185311112-Russia-Pushing-for-EU-Visa-Free-Travel-Deal-in-January/
(Accessed 2019.02.11)

3% The Ministry of Foreign Affairs of the Russian Federation (2013): Concept of the Foreign Policy of the Russian
Federation, paragraph 58, 18 February 2013, http://www.mid.ru/en/foreign_policy/official _documents/-
/asset_publisher/CptlICkB6BZ29/content/id/122186 (Accessed 2019.02.11).

397 Sputnik (2013): i.m.

3% Common Steps Towards Short-Term Travel of Russian and EU Citizens (Russia-EU Visa Dialogue):
https://ec.europa.eu/home-affairs/sitesshomeaffairs/files/what-we-do/policies/international -
affairs/russia/docs/common_steps towards visa free short term_travel en.pdf (Accessed 2019.02.13)

399 0J L 129, 17.5.2007, https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:22007A0517(01) (Accessed
2019.02.11)

400 \VOGEL, Toby (2011): EU, Russia agrees steps towards visa-free travel, Politico, 15 December 2011 (Updated 23
May 2014), https://www.politico.eu/article/eu-russia-agree-steps-towards-visa-free-travel/ (Accessed 2019.02.11);
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these, there is to be an implementation of measures with regards to document security and
biometrics; illegal migration, including readmission; public order, security and judicial
cooperation; and finally in the area of external relations. 4%

Russia had harboured hopes that it could complete an agreement on visa-free travel with
the European Union before the beginning of the Sochi Winter Olympics in February 2014,
however this became apparent in January of the same year that this would not occur.*%?
Subsequently, a major obstacle which arose in relation to a realistic implementation of a visa-free
travel regime between the European Union and Russian Federation was events in Crimea and East
Ukraine and the former’s imposition of sanctions against the latter and the subsequent response
which ensued, as well as the suspension of negotiations in relation to the topic of a visa-free travel
regime being implemented.*%3

The differences in the visa travel regime between the European Union and both Ukraine
and Russia can be said to reflect the great difference between the two in relation to their
relationships. One reflects a relationship which can be said to be more integrated, which is
especially manifestated in Ukraine’s Association Agreement with the European Union, but it is
also evident in such developments as Ukraine’s new visa-free travel regime with the European
Union, which, as already been stated, contains both practical and symbolic elements. The situation
with regards to the European Union and Russia in this area can be said to somewhat reflect the
level of integration between the two and the present state of relations that exists between them at
the present moment.*%

In summary, since gaining independence from the Soviet Union, Ukraine has, unlike the
Russian Federation, claimed a kind of deep integration with and membership of the European
Union as one of its major policy objectives. This process particularly intensified with the signing

of the Association Agreement with the European Union. As a result of this development, Ukraine’s

401 Common Steps Towards Short-Term Travel of Russia and EU Citizens, i.m., Blocks 1, 2, 3, 4.
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Modernisation and the Visa Regime with the European Union, Europe-Asia Studies, Vol. 68, No. 1, January 2016,
176, https://www.tandfonline.com/doi/pdf/10.1080/09668136.2015.1123223 (Accessed 2019.02.23)

403 TASS Russian News Agency (2019): Russia, EU are past worst phase in their relations, says Russian diplomat,
04 February 2019, http://tass.com/politics/1043216, (Accessed 2019.02.13)

404 However, it should be noted that in 2017 Russians placed the highest number of applications for Schengen visas.
See Schengen Visa Info (2018): Russia tops chart with most Schengen visa applications in 2017, 8 May 2018,
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relationship with the European Union now differs dramatically from that of the latter’s relationship
with Russia, in that Russia’s PCA does not establish the same “special” and “privileged”
relationship with the European Union that Ukraine’s Association Agreement does. This reflects
the nature of the difference in the relations between the Russian Federation and the European
Union, as opposed to Ukraine’s, with the latter’s being focused on a deep and comprehensive

integration, even with a desire for eventual full membership.

3.3.4 The European Union-Ukraine Association Agreement as a model: The case of Brexit

As already mentioned, the Association Agreement signed between the European Union and
Ukraine is considered a pioneering legal instrument in the former’s dealings with third countries.
However, it is also worth noting that in fact the Agreement has been proposed as a model for
certain other situations as well. An interesting and some may say unexpected development relating
to the Association Agreement is the suggestion that it could act as a model for European Union-
United Kingdom relations after the latter ceases to be a Member State of the former.*% In this case,
the Association Agreement signed between the European Union and Ukraine, which was originally
seen as an innovative legal instrument in the sense that it acted as a way to integrate, to a certain
extent, neighbouring states without a full membership perspective, now is seen as also acting as a
model for a specific state leaving the European Union. This curious development only increases
the importance of this agreement, acting as an example for states wishing to maintain intimate and
integrated relations with the European Union, while not achieving full member status.

The idea that the EU-Ukraine Association Agreement has relevance for the future
framework of relations between the EU and UK has been suggested during the course of the debate
and negotiations in the aftermath of the Brexit referendum.*®® The reason for this is that it is seen
as having the potential to both maintain close economic ties with the European Union, while at the

same time maintaining national sovereignty.*®” Additionally, it has been proposed that the benefits

405 OTT, Ursula F - GHAURI, Pervez N (2018): How a ‘Ukraine-plus’ Brexit deal could solve Theresa May’s
problems, The Conversation, 20 November 2018, https://theconversation.com/how-a-ukraine-plus-brexit-deal-could-
solve-theresa-mays-problems-107297 (Accessed 2019.02.11)
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(Accessed 2018.07.07)
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to the UK of a similar agreement would bring about the end of the application of EU law in the
country; that it would end the principle of free movement of people from the EU to the UK that it
would still allow the UK access to the EU’s single market; that it would provide the UK with the
ability to conclude trade agreements with other countries; and that the UK and EU would still be
able to work together in relation to such issues as defence and security.*® For example, the
European Parliament passed a resolution stating that “whereas the UK and the EU will remain
close neighbours and will continue to have many interests in common; whereas such a close
relationship in the form of an association agreement between the EU and the UK could be
considered an appropriate framework for the future relationship by which these common interests
can be protected and promoted, including a new trade relationship” and that “whereas the
advantage of an association agreement for the future relationship is that it provides a flexible
framework allowing for varying degrees of cooperation across a wide variety of policy areas;
whereas that cooperation will require both parties to maintain high standards and their
international commitments in a number of policy areas”.**°

On July 12 2018 the United Kingdom government published a White Paper which set out
plans for a kind of association agreement similar in style to the one signed between the European
Union and Ukraine.**° This would include being part of a “customs territory” with the European
Union, involving the participation in a single market for goods, while engaging with “ongoing
harmonisation” with the rules of the EU.** However, this model of Brexit based on some kind of
Ukraine-style Association Agreement provoked negative reactions from certain quarters in the
United Kingdom, with the release of the White Paper proposing this measure triggering the
resignation of two cabinet ministers.*'? Furthermore, there are those that have criticised this idea,

saying that such agreements, with their emphasis upon approximation to the European Union’s
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norms and regulations, goes against the very raison d'étre of Brexit and its narrative, which was
to reclaim national sovereignty.*!3

At the present juncture, with regards to the United Kingdom’s negotiations with the
European Union as to what Brexit will actually look like in reality and practice, there is little clarity
due to various issues that have arisen. However, the fact that the Association Agreement was
proposed as a model for future relations, even if this does not actually transpire in the end, shows

its innovative nature and its potential utility in the area of the European Union’s external relations.

3.3.5 Case study: Ukraine’s Association Agreement with the European Union and its relations
with China

By the signing of the Association Agreement with the European Union in 2014, Ukraine
committed itself to deepening its integration with the European Union. As has been seen, this
involved both political and economic association, as well as creating a deep and comprehensive
free trade area. However, despite this clear and unambigious commitment to go down the path of
and pursue European Union integration, at the same time, Ukraine since attaining independent
statehood has also sought to expand its relations with various countries in its immediate region and
beyond. Such a course of action is natural for all countries, and has a particular relevance for those
states which inhabit the regions of Central and Eastern Europe, who find themselves in a crucial
geographical and geopolitical location, and Ukraine is no exception to this. This attempt at
pursuing a multivector policy while also being committed to European integration has manifested
itself in different ways since the time that Ukraine attained independent statehood, one of which
iS the country’s pursuit of its relations with the People’s Republic of China, which also includes

cooperation in the broader context of China’s Belt and Road Initiative.** Ukraine has been

413 OPPENHEIM (2018): i.m.

414 The Belt and Road Initiative, also known as the One Road, One Belt Intiative, can be said to have been launched
with a speech that Chinese President Xi Jingping made at the Nazarbayev University in Astana, Kazakshtan, on
September 7 2013. At this event, President Xi said that “To forge closer economic ties, deepen cooperation and
expand development space in the Eurasian region, we should take an innovative approach and jointly build an
economic belt along the Silk Road,” Furthermore, President Xi stated that “This will be a great undertaking,
benefiting the people of all countries along the route. To turn this into a reality, we may start with work in
individual areas and link them up over time to cover the whole region.” See The State Council Information Office of
the People’s Republic of China (2017): President Xi’s statements on the Belt and Road Initiative, 17 April 2017,
http://www.scio.qov.cn/31773/35507/35520/Document/1548585/1548585.htm (Accessed 2019.04.07); WITTE,
Michelle: Xi Jinping Calls for Regional Cooperation Via New Silk Road, The Astana Times, 11 September 2013,
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described as a desirable destination for Chinese investment due to its similar Association
Agreement and Deep and Comprehensive Free Trade Agreement with the European Union, having
the potential to act as a vital transit country to the European Union, being located at the crossroads
between East and West.**® This illustrates how states that seek to integrate with the European
Union as much as possible also may simultaneously engage and seek cooperation with non-EU
member states in pursuit of their national interests. It is true that Ukraine’s developing relationship
with China is just one example in which Ukraine’s Association Agreement with the European
Union can make it a particularly attractive partner for various third countries. However, it is
pertinent due to the fact that it very effectively illustrates the point, and furthermore, it is
appropriate due to the importance of China’s status in world affairs, something which will no doubt
only continue with the passing of time. What follows is a survey of Ukraine-China relations,
including certain key projects and plans that have been and are in the process of being worked on
and developed, illustrating the extent of such relations, and how Ukraine’s association with the
European Union has affected its own external relations.

With regards to the basic legal framework which exists between Ukraine and China, it can
be said that the modern relationship bgan on on December 27 1991 when the People’s Republic
of China recognized Ukraine’s independence, and diplomatic relations were established between
the two countries on 4 January 1992.%*® The legal basis of the Ukrainian-Chinese relationship
includes over 300 documents.**” One of these is the 1992 Economic Cooperation Agreement
between Ukraine and China, which regulates trade between the two countries.*'® Other key
documents relating to economic relations include the 1992 agreement on scientific and
technological cooperation and the 1993 agreement on encouragement and mutual protection of

investments.**® As things stand at the present time, China is Ukraine’s third largest trade partner,

https://astanatimes.com/2013/09/xi-jinping-calls-for-regional-cooperation-via-new-silk-road/, (Accessed
2019.04.07)

415 Xinhua (2017): Belt and Road Initiative holds vast development opportunities for Ukraine: First Vice PM, 10
October 2017, http://www.xinhuanet.com/english/2017-10/04/c_136658920.htm (Accessed 2019.02.17); MYKAL,
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416 Embassy of Ukraine to the People’s Republic of China: Political relations between Ukraine and China,
http://china.mfa.gov.ua/en/ukraine-cn/diplomacy (Accessed 2019.02.17)
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after the European Union and Russia and in terms of trade between the two countries, in 2017 it
rose by 18 percent, reaching $7.68 billion.*?° According to the Export Strategy of Ukraine, China
is ranked second place in the TOP-20 list of promising markets for Ukrainian exports.*?:

Additionally, in more recent times other documents have been signed that establish the
present framework of Ukraine-China relations.*?? These include the Joint Declaration on the
Establishment and Development of Strategic Partnership Relations between Ukraine and the
People’s Republic of China, signed in June 2011; the Treaty on Friendship and Cooperation
between Ukraine and the People’s Republic of China, the Joint Declaration to further deepen the
strategic partnership, and the Program of the development of strategic partnership between Ukraine
and China in 2014-2018, all three of which were signed in 2013.4%3

An important development in the relationship was the establishment of the China-Ukraine
Intergovernmental Commission on Cooperation, which was brought into being in 2011, the aim of
which is to strengthen bilateral relations between the two countries.*?* It has become a central
mechanism in planning and coordinating cooperation between Ukraine and China.*?® On
December 5 2017 China and Ukraine during the third session of the China-Ukraine
Intergovernmental Commission on Cooperation signed an action plan which aims to build the Silk
Road Economic Belt and the 21%-century Maritime Silk Road.*?® On the same date, Ma Kai, vice-
premier of China, announced that joint projects shall be undertaken by Ukraine and China that
shall total $7 billion.*?” These include, among others, the plan for Chinese companies to build a
new metro line in the capital Kyiv worth $2 billion and a $500 million loan to be provided by the

China Civil Engineering Construction Corporation in order to provide housing mortgages at an
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affordable level, and the same corporation also plans to construct a passenger railway that would
connect Kyiv with Boryspil International Airport, a project worth $400 million.*?

Ukraine’s importance to the broader Belt and Road Initiative is linked to its potential as a
vital transit country, being located at the crossroads between East and West.*?® This is magnified
by Ukraine’s Deep and Comprehensive Free Trade agreement with the European Union.**° Vice -
Premier Ma Kai has stated that in the context of the Belt and Road Initiative, China consider’s
Ukraine “as one of the logisitics and industrial hubs on the way to the European Union”.*3! The
deputy prime minister of Ukraine, Gennady Zubko, also said that "The Silk Road is an investment
artery that connects Central Asia, the largest producer of goods, with the rest of the world. Ukraine
is the first European country on this path, and we must fully take the advantage of this position".*3?
For example, Ukraine’s geographic proximity to the European Union involves the possibility of
attracting businesses from China interested in investing in the manufacturing sector, with the goal
of ultimately exporting to the European Union.*3® Ukrainian leaders have also seen the Belt and
Road Initiative as an opportunity for Ukraine to attract new investments, enter new markets and
develop the country’s infrastructure.*** It has been estimated that the 21% Century Silk Road from
China to Ukraine could measure 5, 471 kilometers, with one of its lines potentially going from
China though to Kazakhstan, the Caspian Sea, Azerbaijan, Georgia, and then on to the Black Sea,
finally reaching Ukraine’s Chernomorsk port.*® It is worth noting that the China Harbor
Engineering Company won the tender for a dredging project at the Chernomorsk port, signing an

agreement for the implementation of this project on April 6 2018.4%¢

428 | bid.

429 Xinhua (2017): Belt and Road Initiative holds vast development opportunities for Ukraine, i.m.

40 MYKAL (2016): i.m.

431 Interfax-Ukraine (2017): Ukraine, China implementing some joint projects for $7 bin, 5 December 2017,
http://en.interfax.com.ua/news/economic/467312.html (Accessed 2019.02.17)

432 Xinhua (2016): Spotlight: Ukraine seeks to join ,,16+1” mechanism for participation in China’s Silk Road initiative,
8 November 2016, http://www.xinhuanet.com/english/2016-11/08/c_135812518.htm (Accessed 2019.02.17)

433 MYKAL (2016): i.m.

434 Xinhua (2017): Belt and Road Initiative holds vast development opportunities for Ukraine, i.m.

435 BUZAROV, Andrey (2018): Ukraine and China: Seeking Economic Opportunity within a Framework of Risk,
Wilson Center, 21 February 2018, https://www.wilsoncenter.org/blog-post/ukraine-and-china-seeking-economic-
opportunity-within-framework-risk (Accessed 2019.02.17)

436 Xinhua (2018): Chinese company wins tender to upgrade Ukraine’s Black Sea port, 14 March 2018,
http://www.xinhuanet.com/english/2018-03/14/c 137039281.htm(Accessed 2019.02.17); Xinhua (2018): Chinese
company signs deal to upgrade Ukraine’s Black Sea port, 7 April 2018, http://www.xinhuanet.com/english/2018-
04/07/c_137092619.htm, (Accessed 2019.02.17)

86


http://en.interfax.com.ua/news/economic/467312.html
http://www.xinhuanet.com/english/2016-11/08/c_135812518.htm
https://www.wilsoncenter.org/blog-post/ukraine-and-china-seeking-economic-opportunity-within-framework-risk
https://www.wilsoncenter.org/blog-post/ukraine-and-china-seeking-economic-opportunity-within-framework-risk
http://www.xinhuanet.com/english/2018-03/14/c_137039281.htm
http://www.xinhuanet.com/english/2018-04/07/c_137092619.htm
http://www.xinhuanet.com/english/2018-04/07/c_137092619.htm

Ukraine doubled its grain exports to China in the 2017-2018 marketing year, reaching over
one million tons.**” Ukraine has now become China’s leading supplier of corn, in 2017 having
overtaken the United States.**® Ukraine has also sought to cooperate with neighbouring countries
within the context of the Belt and Road Initiative. One example is its willingness to join the 16 +
1 platform, which acts as a forum to forge closer relations between China and various Central and
Eastern European States** First Vice Speaker of the Ukrainian parliament, Iryna Gerashchenko,
stated that "It is very important for Ukraine to join the "16+1" format and become a full member
of the Silk Road project".**° Another example of the possibility for cooperation with countries in
its region within the framework of the Belt and Road Initiative relates to Georgia, which has also
signed an Association Agreement with the European Union.*** The two countries have expressed
the view that they should jointly utilize their geographic and transport potential in order to make
themselves vital links along the Belt and Road.**? It has been said that the fact that Ukraine has a
functioning free trade regime with the European Union and that Georgia signed a free trade deal
with China in May 2017 aids in achieving such a goal.**® It is also noteworthy that in March 2018
during the 11" Europe-Ukraine Forum in Poland one of the major topics discussed related to the
Belt and Road Initiative.*** At this event the Polish Infrastructure Minister Andrzej Adamczyk
discussed the possibility of extending Poland’s A4 highway to Ukraine, a highway which is also
of importance to Belarus and Central Asian countries as well.**

As to any possible deepening of the trade relationship between Ukraine and China, it is
interesting to consider the actions of two other countries which have similar Association
Agreements with the European Union, which are Georgia and Moldova. As has already been

stated, the former actually signed a free trade agreement with China in May 2017, coming into
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effect on 1 January 2018.%4¢ As for Moldova, on 28 December 2017 it signed a Memorandum of
Understanding on Launching China-Moldova Free Trade Agreement Negotiations with China.**’
It has been supposed that Moldova, being located in Eastern Europe, by possibly signing a free
trade agreement with China, could act as a kind of example for the broader region that the country
inhabits.**® It is interesting to consider whether Ukraine itself may decide to also sign such a deal
with China in the future, similarly to Georgia and perhaps also Moldova. Indeed, in November
2018 officials from Ukraine and China commenced preliminary discussions on a possible free

trade agreement between the two countries.*4°

**k*x

It can be said that Ukraine’s desire to deepen its relations with China are a manifestation of the
country’s multivector foreign policy which it has on the whole pursued since attaining its
independence. This is a policy which has been committed to European integration, which can be
seen in particular by the country’s signing the Association Agreement with the European Union,
while at the same time attempting to cooperate and deepen relations with other countries and
regions as well. Indeed, as has been seen, Ukraine’s association with the European Union is seen
favourably from the perspective of China. Due to its important geographical and geopolitical
location, which includes its now close Association with it can be assumed that Ukraine and China

will attempt to deepen and expand their relations.
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3.4 Ukraine and the Legal Approximation to the Energy Acquis of the European Union and
New Developments with regards to Gas Importation

As has already been seen, from the time that Ukraine gained its independence from the Soviet
Union in 1991 Ukraine has, in general and to varying degrees, pursued a policy of European
integration. It has also been seen that this is an orientation which has strengthened and intensified
since the Euromaidan Revolution of 2014 which saw the coming to power of a unambigiously pro-
Western government intent on European and Euroatlantic integration, which has led to policy
changes and reforms in various areas, he greatest manifestation of this being the signing of the
Association Agreement with the European Union. There are other examples of this as well, one of
which relates to the area of energy. Here there shall be an examination of Ukraine’s legal
obligations arising from its membership of the Energy Community, specifically the need to
approximate to the EU’s energy acquis, as well as the degree to which these have been successfully
fulfilled. As shall be seen, the Energy Community is a major mechanism of European Union
external governance, able to spread its energy acquis beyond its own borders to neighbouring third
countries. Additionally, there shall also be a survey of certain changes the country has made with
regards to its gas importation practices in recent times, which have come about as a result of the
quest to seek and utilize alternative sources of gas. In relation to Ukraine’s attempts to approximate
to EU norms and standards, it shall be shown that there have been successes, though in certain
particulars it has also been described as being somewhat “fragmented”.**® As to Ukraine’s gas
importation regime, there have been real and definite changes, though this development has not
been without complications and problematic aspects, in particular relating to questions of law with
regards to reverse flows of gas. It shall be seen that, in general, Ukraine’s approach to the European
Union’s energy acquis is approximation, attempting to align itself with its norms and standards in
this area, which is its legal obligation to do. It shows that unlike the case of European Union-
Russia energy relations, Ukraine has fully accepted the idea that it is to import the norms and

standards of the European Union, and has attempted to change its legislation according.
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3.4.1 The Energy Community

Beyond the Member States of the European Union, the norms and regulations which compromise
the energy acquis have also become binding upon third party states who have become signatories
to the Energy Community Treaty. Thus, these countries are bound to implement the EU’s energy
acquis, among which is Ukraine. The major mechanism which the European Union has in order to
extend its energy regime beyond its borders is the Energy Community, with the European
Commission itself having stated that “The Energy Community Treaty is the reference point for the
majority of the EU’s neighbours willing to be a part of the European energy system”.**! The two
essential driving forces behind its establishment are the energy security of the European Union
and the desire to export its norms and rules relating to energy to neighbouring countries.*®? In the
words of the Energy Community’s Secretariat, “The Energy Community’s mission is to extend the
EU internal energy market to South East Europe and beyond on the basis of a legally binding
framework. The principal instrument to achieve this aim is the adoption of the EU’s legislation,
the so-called “acquis communautaire”, in energy and related areas.”*>

As to the establishment of a common European energy policy, it was not until the late
1980s that real, substantial progress began to be made in this area.*®* This is somewhat surprising
if we consider the vital status of energy to modern economies, the consequences of the increases
of the price of oil in the 1970s, the existence of the Euratom and ESCS Treaties, and the fact that
the Commission itself had stated for years that the integration of the energy market would be highly
beneficial and lead to large savings.**® The major obstacle to development with regards to this
issue were the Member States themselves, who, due to their differing circumstances and

percularities, tended to prefer national solutions. %
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One major aim of the development of a coherent, independent and united European energy
policy is in order to alleviate pressures arising due to overdependence upon any particular
particular energy producer.*®” The EU relies on non-Member States to meet almost half of its
energy needs, and in the case of oil the level of dependence reaches as high as 70 per cent.**®
Specifically, it has been Eastern and Central European states which have been particularly
concerned with this matter, and the 2004 and 2007 enlargements had the impact of making this
issue of even more vital importance.*®® In addition, the repeated interruptions in the delivery of
Russian energy along the Ukrainian and Belarussian transit routes (in particular in 2006 and 2009),
as well as the present conflict taking place in Ukraine, have given a strong encouragement to the
European Union in the direction of actively seeking for various alternative sources of energy.*®

As to the background and basic nature of the Energy Community, it came into force on 1
July 2006, initially being limited to the European Community and the countries of the West
Balkans, the signatories being Albania, Bulgaria, Bosnia-Herzegovina, Croatia, the Former
Yugoslav Republic of Macedonia (now the Republic of North Macedonia), Montenegro, Romania,
Serbia, and Kosovo.*! Its main underlying thrust was that the EU would strengthen its supply
security while the Balkan states involved would experience the benefits of a coherent policy in the
energy area.*®? The Energy Community Treaty explicitly seeks to emulate the European Coal and
Steel Community, for in the same way that the latter arose in a region that had just emerged from
war and conflict, so the Energy Community is the first time that all the West Balkan states signed
a legally binding treaty, which arose in the aftermath of the Balkan wars of the 1990s.4%® Former

European Council President Herman Van Rompuy had himself said that, “Europe was built as a
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community for coal and steel. Sixty-four years later, and in new circumstances, it is clear we need
to be moving towards an energy union”.*64

Eventually, the European Commission called for the ECT to move beyond the Balkans and
to also cover European Neighbourhood Policy states,*®® and so Moldova joined in 2010, and
Ukraine in 2011.%%% More recently, in October 2016 Georgia also signed the accession protocol in
order to join the Energy Community, and is expected to become a member sometime this year. 4%
The common interests of all parties with this action were described by the then European
Commissioner for Energy, Gunther Oettinger, who said that “Ukraine will have access to a pan-
European energy market, based on the principles of solidarity and transparency. For the
Community, Ukraine is an important new member and security of supply further improved” 468
This statement reiterates the fact that the Energy Community facilitates the extending of the legal
boundary of the EU beyond its political-institutional boundary with the aim of ensuring its security
and stability, while third countries are also able to benefit from integrating into the the European
Union’s energy system and order.

The Energy Community Treaty*®® states in its preamble that it seeks “fo establish among
the Parties an integrated market in natural gas and electricity, based on common interest and
solidarity”. According to Title 1 Article 2 of the Treaty, it has among its aims the creation of a
regulatory and market framework which is stable and able to attract investments in the areas of gas
networks, the generation of power, and also transmission and distribution networks, which will
enhance stability of energy supply; creating one regulatory space in relation to trade in Network

Energy, and to increase the security of supply in this space; the improvement of the environment

44 ELLIS, Vicky (2014): EU countries agree to scrap reliance on Russian gas, Energy Live News, March 21 2014,
https://www.energylivenews.com/2014/03/21/eu-countries-agree-to-ditch-reliance-on-russia-gas/ (Accessed
2019.02.16)

465 Communication from the Commission (2006): On Strengthening the European Neighbourhood Policy, Brussels, 4
December 2006, COM (2006) 726, 8, 3.4 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52006 DC0726,
(Accessed 2019.02.16)

486Energy Community: About Us: Parties, https://www.energy-
community.org/portal/page/portal/ ENC_HOME/ENERGY_ COMMUNITY/Stakeholders/Parties (Accessed
2018.09.16)

467 Energy Community (2016): Ministerial Council Approves Georgia’s Accession to the Energy Community, Adopts
New Environmental Legislation, October 14 20186, https://www.energy-
community.org/portal/page/portal/ ENC_HOME/NEWS/News_Details?p_new_id=13463 (Accessed 2019.02.16)

468 European Commission Press Release (2010): Commission welcomes Ukraine in Energy Community, Brussels 24
September 2010, 1P/10/1173 http://europa.eu/rapid/press-release IP-10-1173 en.htm (Accessed 2019.02.16)

469 Officially: Treaty Establishing the Energy Community, signed on 25 October 2005, came into force on 1 July 20086,
http://ec.europa.eu/transparency/regdoc/rep/1/2005/EN/1-2005-435-EN-F1-1.Pdf (Accessed 2019.02.16)
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with regards to Network Energy, and the development of market competition in Network Energy
on a larger geographical space. The Energy Community places a strong onus upon signatory
countries, which can be seen in Article 6 of the ECT, which states that the parties are to take
measures in order to ensure that they fulfil their obligations under the Treaty, and to aid in the
Energy Community achieiving its taks. Furthermore, Article 6 goes on to say that signatory parties
are to abstain from taking any action which may lead to the jeopardisation of the Treaty’s
objectives.

In terms of the Energy Community’s institutional structure, the Treaty establishes the
Ministerial Council, the Regulatory Board, the Permanent High Level Group, the Energy
Community Secretariat, and the Fora. The Ministerial Council aims to ensure that the Treaty’s
objectives are attained, provides policy guidelines, takes various measures and adopts appropriate
Procedural Acts.*”® The Ministerial Council consists of two representatives of the European Union
and one from each Contracting Party.*’* The Permanent High Level Group work includes
preparing the Ministerial Council’s work and reporting to it with regards to the progress made
towards the fulfilment of the Treaty’s objectives.*’? It consists of two European Union
representatives and one from each Contracting Party.*”® The Regulatory Board consists of one
representative of each Contracting Party’s energy regulator, and advises both the Ministerial
Council and Permanent High Level Group in relation to rules, and makes recommendations with
regards to cross-border disputes.*’* The Secretariat, which is based in Vienna, is the only institution
acting on a permanent basis.*” It is headed by a Director, and its responsibility is to administer the
Energy Community’s daily activities,*”® which include providing the Ministerial Council, the
Permanent High Level Group, the Regulatory Board and the Fora with administrative support, and
reviewing the implementation of Treaty obligations by its various signatories.*’” The Fora has the

role of advising the Energy Community, and is composed of representatives from the various

470 1hid, Article 47.

471 1hid, Article 48.

472 1hid, Article 53, (a) and (c).
473 1hid, Article 54.

474 Article 58, (a) and (b).

4TSEnergy Community, Secretariat, https://www.energy-
community.org/portal/page/portal/ ENC_HOME/ENERGY COMMUNITY/Institutions/Secretariat (Accessed
2019.02.16)

478 |bid.

477 Treaty Establishing the Energy Community, Article 67 (a) and (b).
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interested stakeholders, which includes regulators, industry and industry related groups, and
consumers.*’8

There have been criticisms of the Energy Community, among which has been that
successful implementation of the energy acquis varies between different contracting states, thus
providing a very “mixed picture”.*’® This has been coupled with issues relating to enforcement
mechanisms, with the claim being made that existing ones are weak, and that so far no financial
sanctions or binding penalties having been imposed for the breach of obligations.*® In general,
however, the Energy Community has been hailed as a success of EU external relations policy.*8
This, at least to a certain extent, may be admitted as it has managed to integrate states that are not
full members of the European Union into a vital part of its legal order. In fact, it can be argued that
the Energy Community is an example of the already mentioned EU external governance concept,
or can also be described as a “integration without membership” model of relations, attempting to
expand and move the legal boundary of the Union, in this case the energy sectoral acquis of the
European Union to third countries such as Ukraine, while not simultaneously moving the political
boundary of the Union through official enlargement, though still allowing them greater access and
integration into the Internal Market of the EU.482

Below there shall be a survey and evaluation of Ukraine’s attempt to conform its energy
regime in line with its obligations as a signatory of the Energy Community. This shall focus on

three major areas: gas, electricity and the creation of an independent regulatory.

478 1hid, Article 63.
479 European Parliament (2015): Energy Community: Prospects and challenges, European Parliamentary Research

Service, Briefing October 2015, 5,
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480 1hid, 8.
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or Difference Worlds of Compliance, ECPR General Conference Université de Montréal, Montreal, 26-29 August
2015, https://ecpr.eu/Events/PaperDetails.aspx?Paper| D=25993&EventID=94, (Accessed 2019.02.16)
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3.4.2 Gas

In relation to the area of gas and the objectives of the EU in this area Directive 2009/73/EC states
that the through the internal market in natural gas that consumers of the European Union will be
provided with a real choice, and the achievement of gains in efficiency, more competitive prices,
greater service standards and to aid both sustainability and the security of supply.*® Ukraine is
considered to be effectively reforming its gas sector in line with its Energy Community obligations,
through the implementation of its Gas Sector Reform Implementation Plan, having been hailed as
the first Contracting Party of the Energy Community to have developed a significant natural gas
market regulatory framework.*8 It is also argued that this reform of the gas sector has the potential
to increase Central and Eastern Europe’s energy security, and thus Ukraine’s domestic reforms in
this area have an influence and importance beyond its own borders.*

In April 2015 the Ukrainian Rahda passed the Law of Ukraine on the Natural Gas Market.
The law was drafted by the Ukrainian government in close consultation with the Energy
Community Secretariat, and Naftogaz, the Ukrainian state gas and oil company.*® The legislation
states that the law aims at implementing the Energy Community’s energy acquis due to its
obligations under the Treaty establishing the Energy Community, as well as the Asssociation
Agreement signed between Ukraine and the European Union.*®” In particular, it seeks to
implement “Directive 2009/73/EC concerning common rules for the internal market in natural
gas and repealing Directive 2003/55/EC; Regulation (EC) 715/2009 on conditions for access to
the natural gas transmission networks and repealing Regulation (EC) 1775/2005; as well as

Directive 2004/67/EC on measures to safeguard security of natural gas supply”.#8

483 preamble (1), https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1.:2009:211:0094:0136:en:PDF
(Accessed 2019.02.12)

484 Energy Community (2016): Energy Community Country Brief: Spotlight on Ukraine. Energy Community Country
Brief. 9 March 2016 Issue 3, 1 (http://enref.org/wp-content/uploads/2015/04/Final-Version-Ukraine-Country-
Brief.pdf), (Accessed 2019.02.19)

485 Dixigroup (2016): Ukraine’s Gas Sector Reform: A Future Win-Win for Ukraine and Europe. Ukrainian Think
Tank Development Initiative, 1, https://issuu.com/irf _ua/docs/dp-2016-36 (Accessed 2019.02.19)

486 RADCHENKO, Vitaliy (2016): Ukraine: Naftogaz Unbundling Plan Adopted, Lexology, 7 July 2016,
http://www.lexology.com/library/detail.aspx?g=230892a7-d324-4d08-89df- 0055bef81b84 (Accessed 2016.09.10).
487 Article 2.1,
http://www.naftogaz.com/files/Information/Ukraine%60s%20Natural%20Gas%20Market%20Law_engl.pdf
(Accessed 2019.02.12)
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According to Article 23 Ukraine’s Gas Law, entitled “General requirements of unbundling
and independence of a gas transmission system operator (unbundling mode OU)”, paragraph 1,
the gas transmission system operator is to be a separate legal person “not part of a verticially
integrated undertaking”, and is not to carry out the production, distribution and supply of natural
gas.

This legislation was praised by the Director of the Energy Community Secretariat, who
said that “Ukraine is well advanced in gas sector reform, having adopted the EU Third Energy
Package compliant Law on Natural Gas Market which entered into force in October 2015”.4¢° In
general, its adoption was seen as a success which can act a model and be emulated in other attempts
at approximation to EU law.*%° The adoption of this law was followed by the creation of secondary
legislation, with the assistance of the Energy Community Secretariat.*®® However, all of the
secondary legal regulations were not entirely adopted, and in the case of some of those that were,
some of their provisions did not wholly comply with the Gas Market Law.*%

A bill was approved on July 1 2016 by the Cabinet of Ministers of Ukraine which will split
Naftogaz**® of Ukraine according to the requirements of the EU’s Third Energy Package,*%* as
specified in the Ukrainian “On the Natural Gas Market law”.*%® The resolution, named “On
unbundling of operations for transportation and storage (injection, withdrawal) of natural gas™*®
was drafted by the Ukrainian government in conjunction with the Energy Community

Secretariat.*®” The plan includes provision for the creation of two new entities: JSC Main Gas
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liberalisation, (Accessed 2016.09.28).
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and transmission. See RADCHENKO, (2016): i.m.
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split/ (Accessed 2016.10.02).
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Pipelines of Ukraine (MGU) and JSC Underground Has Storage Facilities of Ukraine (UGSF).48
These will both take over the assets of the Ukrainian transmission system operator (TSO),
Ukrtransgaz.*®® The Ukrainian Cabinet of Ministers in February 2018 gave its approval to
eventually transfering the assets of Ukrtransgaz to Main Gas Pipelines of Ukraine, a company
created in November 2016 and which functions under the auspices of Energy and Coal Industry.>%
The European Commission has stated that the process of unbundling has needs to be completed
by 1 January 2020.%0

However, reform of the gas sector has not been wholly unproblematic. One notable
example occured in September 2016 when the Ukrainian government announced that the economy
ministry would take over control of Ukrtransgaz, the subsidiary gas transportation operator of
Naftogaz, a decision which would have placed both the generator/supplier and transmitter of gas
under the control of the same ministry. °2 The Secretariat of the Energy Community stated in
response that “this unilateral move is not in line with the Resolution on Unbundling adopted by
the government on July 1, nor was it consulted with the Secretariat”.>®® Furthermore, it said that
“control by the same public body — the ministry of economic development and trade — over both
transmission system operator and Naftogaz' gas production and supply activities violates the
unbundling provisions applicable under Energy Community law”.5% There was also a threat of a
possible action to enforce Energy Community rules.*® In addition, the country’s creditors warned

that the move could put in jeopardy the disbursement of money connected to the country’s IMF
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bailout package.>®® After a meeting between the Ukrainian Prime Minister, U.S Ambassador, and
representatives from the World Bank, European Bank of Reconstruction and Development, as well
officials of Naftogaz and Ukrtransgaz, the Ukrainian government quickly cancelled its planned

take over.%7

3.4.3 Electricity

Upon obtaining independence in 1991, Ukraine inherited a highly developed electricity sector as
well as high energy consumption levels from the USSR.5% In the mid-1990s Ukraine was the first
country that had been part of the Soviet Union that underwent extensive reforms in the electricity
sector.>® A key priority of the European Commission in relation to energy reform in Ukraine has
been the introduction of a new model for the electricity market.>!® In particular, this means the
reorganizing and dismantling of Ukrenergo, the country’s state transmission company.®** On 31
March 2016 the Ukrainian Parliament’s energy committee recommended the approval of the
Electricity Market Law draft.5? The provisions conform to the requirements of the Energy
Community Treaty and the European Union’s Third Energy Package, with its overaching goal

being the progressive liberalisation of Ukraine's electricity market.>*®
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The full adoption of this law had been delayed for around two and a half years, even though
by this time the secondary legislation necessary for the practical implementation of the law was
already prepared.®** The Energy Community had often criticized this lack of progress, specifically
the delay in the unbundling of Ukrenergo and distribution network operators, and has stated
catergorically that present Ukrainian legislation is not in compliance with the EU’s Third Energy
Package.™ The vacilitating in the passing of the necessary legislation in order to reform the
electricity market even provoked the intervention of the United States Ambassador to Ukraine,
Geoffrey Pyatt, who stated that his government insisted that the electricity law should be adopted
in the autumn of 2016.516

In response, Ukrainian Prime Minister Volodymir Groysman sought to reassure interested
parties that passing legislation in conformity with EU standards was a major aim of the government
and that the process was moving forward, stating on June 30 2016 at the Ukrainian Energy
Conference in Kyiv that work was underway with the various parties and factions of the Ukrainian
parliament in order to bring this about, and that he was confident that the legislation will be
approved.®’ Finally, on 13 April 2017, the Ukrainian Parliament approved the law, entitled Law
of Ukraine “On Electricity Market”,%!8 and is to come into full effect in July 2019.5° According

to this law, Ukraine’s electricity transmission system operator, Ukrenergo, is to be corporatized.>?°
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3.4.4 Independent Regulator

A major issue in Ukraine’s complying with Energy Community standards relates to passing
legislation establishing an independent energy regulator.>? After much delay and criticism, on
September 22 2016 the Ukrainian parliament passed the law to create an independent energy
market regulator.5?2 The legislation is titled Draft Law No 2966-d “On the National Commission
for State Regulation of Energy and Public Utilities Sector”’°?® and was written in consultation with
the Energy Community Secretariat.>** This was signed into law by the then President Petro
Poroshenko on November 23 2016.5%° This independent commission will have the responsibility
of setting power tariffs,%2® and shall be composed of two members nominated by the President,
two members nominated by the Parliament, and one nominated by the Cabinet of Ministers.>?" It
is hoped that the adoption of this legislation and it being successfully implemented will create a
truly independent regulatory authority in line with European standards.®?® The passing of this
legislation was critical for Ukraine, as the European Union directly tied it to receiving a 600-

million-euro loan to the reforming of this area.>?°
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3.4.5 Developments in Ukraine’s gas importation practices

One of the changes that have has place since the events of 2014 relate to the nature of Ukraine’s
gas importation regime. Ukraine has always been greatly dependent on Russian gas, and the
conflict that has ensued from 2014 has led Ukraine to seek alternative sources as a way of
safeguarding its energy security. This should also be seen in conjunction with efforts within the
European Union to decrease energy dependence. For example, in March 2014 the then President
of the European Council, Herman Van Rompuy, made the statement that ,, Today we sent a clear
signal that Europe is stepping up a gear to reduce energy dependency, especially with Russia: by
reducing our energy demand, with more energy efficiency; by diversifying our supply routes to
and within Europe and expanding energy sources, in particular renewables; by energy security on
our border and security of supply for our neighbours” 5% Ukraine, though not an EU Member
State, can be said to be identified with these stated goals of the European Union through its
membership of the Energy Community, which seeks to integrate third countries in Eastern Europe
and the West Balkans into the EU’s energy system and structure. Indeed, Ukrainian Prime Minister
Volodymyr Groysman and the EU Energy Commissioner Maros Sefcovic expressed their joint
aim of gradually weaning Ukraine away from Russian gas.>® It should also be noted that the
United States has particularly supported this goal.>3?

In 2013 Ukraine received 95% of its gas imports from Russia, and in 2014 the figure stood
at around 75%.°% During the presidency of Viktor Yanukovch Ukraine received a discount on the
gas that it purchased.>** However, amidst the tensions that ensued between Ukraine and Russia,

Gazprom in early 2014 raised the gas price for Ukraine by 44%, from $268.50 per 1,000 cubic
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meters to $385.50, which amounted to a rise of 44 per cent.>® This development increased the
financial pressue felt by the Ukrainian government, which at the time was negotiating the terms of
international bailout deals.>*® Gazprom said that this increase was necessary as Ukraine owed $1.7
billion for gas purchases since the beginning of 2013.5%" Furthermore, from June through to
October 2014 Russia completely stopped delivering gas to Ukraine.>3 Up until the time of writing,
since November 2015 Ukraine has not directly purchased gas from Russia.>*°

In this context Ukraine has made attempts at lessening its dependence on Russian gas
imports, one example of this being the utilization of gas reverse flows. An important country in
this regard for Ukraine has been Slovakia, with an agreement signed in April 2014 between them
for the delivery of gas from EU states via Slovakia.>*® In order to achieve this, Slovakia made the
necessary adjustments to an old pipeline that was unused.>*! The gas delivered to Ukraine from
Slovakia has been Russian in origin, having been originally delivered there via the Ukrainian
pipeline. >*2 This deal with Slovakia has been hailed as having aided Ukraine in getting “rid of gas
dependence on Russia”.%** From the second half of July 2016 the amount of gas being transported

from Slovakia to Ukraine via reverse flow increased significantly.>*
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However, the issue of reverse flows of gas has had its problematic moments with regards
to questions of law. For example, the Ukrainian government protested to the European Union in
2015 due to an agreement between Gazprom and Eustream which allows the former to inhibit
reverse flows through one of the major pipelines that carries gas to European countries through
Ukraine, specifically the one located at the Uzhgorod-Velke Kapusany transit points.>*® Ukraine
claimed that the arrangement preventing the reverse flow is in violation of EU law,>* in particular
the anti-monopoly law and the 3rd Energy Package.>*’ Prime Minister Arseny Yatsenyuk said that
the agreement was obstructing Ukraine’s efforts at lessening its dependence on Russian gas, and
that with a full reverse flow from Slovakia Ukraine would eventually be able to obtain all of its
gas imports from the EU.5*8 Furthermore, there have been questions as to the legality of the reverse
flows themselves, raised by the Russian state gas company Gazprom.>*® The company claimed
that any such reverse flows would require its approval.>>® This also relates to reverse flows from
Slovakia which would go through any one of the four pipelines that transport Russian gas via
Ukraine to Slovakia.>! In response, the European Commission has supported the practice, with a
spokesperson for the European Commissioner for Energy stating that the reverse flows in this case

were “legal perfectly sound”.55?
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*k*k

The above analysis has shown that indeed there have been serious changes and developments in
the area of Ukraine’s energy policy, structure and practices. In the area of Ukraine’s attempt to
approximate to the EU’s energy acquis , it has been seen that gas reform has been hailed as a great
success, and the creation of an independent regulator, after a lack of progress and a great deal of
criticism, has moved ahead, while the electricity sector’s reform had experienced delays. In
addition, the stopping of direct imports of gas from Russia for Ukraine’s domestic consumption
and the utilization of reverse flows from other neighbouring countries can be considered to be a
significant change in Ukraine’s energy culture, in spite of the legal issues that have been raised as
a consequence. In its attempts to approximate to the European Union’s standards and norms in the
area of energy can be seen one important manifestation of the broader framework of Ukraine’s
European integration, which involves integrating into the greater EU regulatory framework and
the strengthening and deepening of relations.

3.5 Case Study: Hungary and Certain Aspects of Ukraine’s European Integration

Earlier in this dissertation there was a case study relating to certain aspects of Hungary’s energy
relations with Russia. Here there shall now be a brief case study relating to very select components
of Hungary’s relations with Ukraine which have a certain relevance to the latter’s relationship with
the broader European Union. After a recounting of certain aspects of the historical background to
the Hungary-Ukraine relationship, two areas connected to Hungary’s relations to Ukraine’s
attempt to more deeply integrate with the European Union shall be briefly surveyed, specifically
connected to visa-free travel for Ukrainian citizens to the European Union and the possibility of
Ukrainians have greater access to EU labour markets in general, and how this may relate to
Hungary specifically.

Parts of the territory of what is now the present-day Republic of Ukraine have had close
connections to the early history of the Magyar tribes and to the history of the Hungarian state. One
of the main points along the route of the Magyars final destination in the Carpathian Basin was

Etelkdz, in what is now Southern Ukraine, which they occupied in the latter part of the 8th century
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AD.>? The Hungarian Kingdom included the region known as Zakarpattia/Karpatalja in Western
Ukraine, which encompasses such cities as Berehove/Beregszasz, Uzhhorod/Ungvér and
Mukachevo/Munkécs, which were part of the Hungarian state until the Treaty of Trianon. In
medieval times there were important marital alliances between the Royal House of Arpad and that
of Kyivan Rus. Of particular note was the marriage between the Hungarian King Andrés | and
Princess Anastasia, daughter of Yaroslav | the Wise of Kiev.%>** Beyond the territories that were
part of the Hungarian Kingdom proper, other regions of Western Ukraine have had important
historical ties to Hungary, specifically the region of Galicia, with its historical center Lviv, or,
according to its Austro-Hungarian name, Lemberg. In 1189 King Béla Ill of Hungary occupied
the territory of Galicia and declared himself King of Galicia and Lodomeria.>* For a time in the
early part of the 13th century the territory was ruled by Kalman, son of the Hungarian King Andras
11, who took the title of King of Galicia and Lodomeria.>*® It was these historical connections
which in fact acted as the legal foundation for the Austro-Hungarian Empress Maria Theresa’s
incorporation of this territory into her empire after the partition of the Polish-Lithuanian
Commonwealth in 1772, being based on the medieval claims of the Hungarian Crown. >’

Since the fall of the Soviet Union, Hungary has supported Ukraine’s statechood and the
country’s path of European integration. It is often stated that Hungary was one of the first countries
to recognise Ukraine’s independence from the Soviet Union, but in fact, there is evidence that
Hungary was actually the first country in the world to grant this recognition.>*® Furthermore,
Hungary was the first country to open an embassy in independent Ukraine and the Ukrainian
embassy in Budapest was the country’s first diplomatic entity established in a foreign country.>*®

On 6 December 1991 the two countries signed a Treaty on Friendship and Cooperation.>®
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Hungary’s relations with Ukraine have included consistent support for the country’s European
aspirations and ultimate membership.>®* Furthermore, it has supported Ukraine in its desire to
achieve visa-free travel with the European Union and in the area of the free trade agreement.>®
The general motivation for the deepening of relations with Ukraine and support for that state
includes the fact that the country is a direct neighbor of Hungary, various security interests, and
the fact Ukraine is home to a large Hungarian minority located mainly in the Western region of
Zakarpattia/Karpatalja.®®®

3.5.1 Hungary and visa-free travel to the European Union for Ukrainian citizens

As already discussed, the European Union officially waived visa requirements for citizens of
Ukraine on June 11 2017. This can be considered as a major milestone in Ukraine’s attempt to
achieve a closer and more deeply integrated relationship with the European Union. Hungary was
a major supporter of Ukraine being granted visa-free travel to the Member States of the European
Union.%®* In fact, before the European Parliament had fully approved the granting of such travel
rights to Ukrainian citizens, Hungary announced on 24 November 2017 that, despite resistance
from certain EU countries, that it would grant D type visas free of charge to Ukrainian citizens.>®®
D type visas grants the right to the holder to stay in a country longer than 90 days and to travel
around the Schengen Area.*®® Hungarian Prime Minister Viktor Orban had made the statement that
"After the three hard years that Ukraine has gone through in the name of European values, the
EU has a moral obligation to grant visa-free access to Ukraine."®®” The Prime Minister also
requested of his Ukrainian counterpart that Hungarian citizens travelling to Ukraine be granted the

same possibility.°68
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3.5.2 The employment of Ukrainian labour

It cannot be denied that a major aspect of European integration is the right of citizens of Member
States to move and work freely within the territory of the European Union. The Association
Agreement signed between the European Union and Ukraine does not grant such a right to the
citizens of the latter. However, it lists two provisions in particular relating to workers.>®® Though
it must be pointed out that these provisions do not provide free access to the European Union
labour market for Ukrainian citizens, and in fact, as there is no common European Union policy
on labour migration, it is thus necessary for Ukraine to develop specific bilateral relationships with
EU member states in relation to the issue of labour importation.>® Due to various factors, an
obvious destination for the importation of Ukrainian labour within the European Union are the
Central and Eastern European Member States, particularly those that comprise the Visegrad
Group. In relation to Hungary, it has been widely acknowledged that, with regards to certain
sectors the country lacks the necessary labour to fill positions.>’* Though there are no plans for a

large scale guest worker program, there has been some attempt to employ a limited number of
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2. Ukraine shall, subject to the laws, conditions and procedures in Ukraine, accord the treatment referred to in
paragraph 1 of this Article to workers who are nationals of a Member State and who are legally employed in its
territory.

Additionally, Article 18, entitled “Mobility of workers” states that:

1. Taking into account the labour market situation in the Member States, subject to the legislation and in compliance
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agreements.

2. The Association Council shall examine the granting of other more favourable provisions in additional areas,
including facilities for access to professional training, in accordance with laws, conditions and procedures in force
in the Member States and in the EU, and taking into account the labour market situation in the Member States and in
the EU.

570 STABANOV, Roman D (2014): Prospects for Ukraine’s Integration Into the EU Labour Market in the Context of
the Ukraine - EU Association Agreement, Torun International Studies, No. 1 (7), 60,
http://apcz.umk.pl/czasopisma/index.php/TSM/article/viewFile/6208/5664, (Accessed 2018.06.19)
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2018.06.19)
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Ukrainians in certain areas, such the construction sector via an advertising campaign.®’? For the
year 2019, Hungary actually raised the quota of work permits for non-EU citizens to 57, 000.573
Hungarian law also allows the citizens of third-countries that neighbour Hungary, such as Ukraine,
to be employed in certain professions without the need for a work permit.5”* Additionally, over
time the Hungarian Ministry of Finance has significantly raised the number of such positions that
may be filled by such citizens without the need for a work permit.>”® However, it has been
acknowledged that in general Hungary has something of conservative policy towards its labour
market and to seeking migrants from Ukraine on a somewhat larger scale, which to a certain extent
contrasts with the approach of Poland or the Czech Republic, both of which have a relatively high
number of Ukrainians working their respective countries.>’® It should also be noted that Hungary

is attractive to Ukrainian citizens belonging to the Hungarian minority.>"’

572 S7ZAKACS, Gergely (2017): Hungary construction sector eyes Belarus, Ukraine, to tackle labour shortage, Reuters,
3 March 2017, https://www.reuters.com/article/hungary-construction-belarus/hungary-construction-sector-eyes-
belarus-ukraine-to-tackle-labour-shortage-idUSL5N1GG3RB, (Accessed 2018.06.19)

573 Budapest Business Journal (2019): Work permit quota for non-EU nationals set at 57, 000 in 2019, 15 February
2019, https://bbj.hu/economy/work-permit-quota-for-non-eu-nationals-set-at-57000-in-2019 161597 (Accessed
2019.05.15)

574 Budapest Business Journal (2019): Foreign Employees in Hungary: a Solution to Workforce Shortage?, 12 May
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(Accessed 2019.05.15)
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2019.05.15)
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CHAPTER 4

THE EUROPEAN UNION’S RESTRICTIVE MEASURES REGIME AGAINST RUSSIA

4.1 Background to the Events in Crimea and the Donbass

A major outcome of events in Crimea and East Ukraine has been the imposition of a regime
restrictive measures and sanctions on the Russian Federation by the European Union, which has
been followed by counter-measures from the former. It cannot be denied that this has had a major
impact on bilateral European Union-Russia relations, impacting many different facets of the
relationship between the two, also on the level of the individual EU Member States. Thus, it is
justified to examine this topic as it has a natural and necessary place along with the various legal
and political agreements which exist between the two. The events that took place in Crimea and
East Ukraine after the 2014 Euromaidan Revolution profoundly impacted relations between Russia
and Ukraine, and Russia and the Euro-Atlantic community. For the first time since the wars in the
former Yugoslavia in the 1990s, armed conflict was seen in the heart of the European continent.
This development provoked various responses from different sectors of the international
community, one of the most important of which were the sanctions that were placed on Russia by
the European Union. Here there shall be a survey of the major features of the restrictive measures
regime that was imposed and the specific areas of European Union-Russia relations that they
impact. Additionally, there shall be an examination of the possibility for this sanction regime to be
lifted eventually, including various conditions that have been put forward as necessary for this to
occur, as well as the voices from various European Member States expressing the desire for this
development to take place, as they see the sanctions placed on Russia as being detrimental to their
own national interests.

The European Union, being an international actor in its own right, has attempted to
formulate a policy in order to deal with the conflict in Ukraine, which has involved creating a
regime of restrictive measures and sanctions. Naturally, as in other cases where the European
Union exercises its role as an actor on the international stage, due to its own fundamental and
intrinsic nature, the implementation of these measures has naturally involved an attempt at

coordination and articulation of a common policy among its 28 Member States. One of the
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European Union’s external relations tools is the ability to impose sanctions on third countries.>’
Sanctions have been defined as being “necessary and useful measures in situations where states
contemplate or actually adopt policies which violate international obligations and endanger
community values”, and which “must be capable of application and must carry some negative
power, whether symbolic or real. "

In order to understand the events that occurred in Crimea in 2014, it is necessary to look at
the peninsula’s historical background. Crimea, including Sevastopol, is a region that has a very
strong symbolic and geopolitical meaning for Russia. Crimea became a part of the Russian Empire
in 1783 after the Tsarist forces defeat of the Ottoman Empire.>® Later, with the creation of the
Soviet Union, Crimea was a part of the Russian Soviet Federative Socialist Republic, however, in
1954 the region was reassigned to the Ukrainian Soviet Socialist Republic by Nikita
Khrushchev.%®! With the dissolution of the Soviet Union and the independence of Ukraine, the
Crimean peninsula remained a part of Ukraine, however this state of affairs was not without
controversy, particularly due to the fact that the majority of the Crimean population is ethnic
Russian.®®? As a result, certain sectors of Crimea’s ethnic Russian population wished to assert
sovereignty and to strengthen the peninsula’s connections with Russia which caused tension with
the central Ukrainian government.%%

An important issue that needed to be dealt with when the Soviet Union came to an end and
Ukraine and the Russian Federation came into being as independent entities was the division of
the Soviet Black Sea Fleet located at Sevastopol, with both claiming it as their own.>®* In 1997

Russia and Ukraine signed the Partition Treaty on the Status and Conditions of the Black Sea Fleet,

578 The European Union’s power to impose restrictive measures on third countries is contained in Article 215 TFEU .
It states that: ,, Where a decision, adopted in accordance with Chapter 2 of Title V of the Treaty on European Union,
provides for the interruption or reduction, in part or completely, of economic and financial relations with one or more
third countries, the Council, acting by a qualified majority on a joint proposal from the High Representative of the
Union for Foreign Affairs and Security Policy and the Commission, shall adopt the necessary measures. It shall inform
the European Parliament thereof”.

57 DOXEY, Margart (1983): International Sanctions in Theory and Practice, Case Western Reserve Journal of
International Law, Volume 15, Issue 2, 273, 274,
https://scholarlycommons.law.case.edu/cgi/viewcontent.cgi?article=1806&context=jil, (Accessed 2018.06.2)

580 BBC News (2018): Crimea profile, 17 January 2018, https://www.bbc.com/news/world-europe-18287223,
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which partitioned the Soviet Black Sea Fleet between Russia (receiving 81.7%) and Ukraine
(receiving 18.3%), and gave the former the right to use the Port of Sevastopol for 20 years, that is,
until 2017.%8 Later, the Memorandum on Security Assurances in connection with Ukraine’s
accession to the Treaty on the Non-Proliferation of Nuclear Weapons was signed, which came
about as a result of Ukraine handing over the Soviet nuclear arsenal located on its territory, in
which the Russian Federation, the United Kingdom and United States affirmed their commitment
to Ukraine’s independence and territorial integrity.>® In 2010 the Agreement between Ukraine and
Russia on the Black Sea Fleet in Ukraine, also known as the Kharkiv Accords, was signed, which
concerned the extension of Russia’s lease on the Black Sea fleet base in Sevastopol for another 25
years, from 2017 to 2042.58

Russia’s interests with regards to Crimea relate to geopolitical, military and historical-
cultural considerations. Most obviously, by having control over the Crimean Peninsula, Russia is
able to continue to access Sevastopol’s naval base, which hosts Russia’s Black Sea Fleet.>®
However, another issue of importance to many in the Russian Federation is the symbolic-
emotional connection to the Crimean peninsula. To understand this, one need look no further than
President Vladimir Putin’s statement in the aftermath of the referendum organized in Crimea:

“Everything in Crimea speaks of our shared history and pride. This is the location
of ancient Khersones, where Prince Vladimir was baptised. His spiritual feat of adopting
Orthodoxy predetermined the overall basis of the culture, civilisation and human values that unite
the peoples of Russia, Ukraine and Belarus. The graves of Russian soldiers whose bravery
brought Crimea into the Russian empire are also in Crimea. This is also Sevastopol — a legendary
city with an outstanding history, a fortress that serves as the birthplace of Russia’s Black Sea
Fleet. Crimea is Balaklava and Kerch, Malakhov Kurgan and Sapun Ridge. Each one of these

places is dear to our hearts, symbolising Russian military glory and outstanding valour. %

585 BROWNLIE lan - CRAWFORD James (2012): Brownlie’s Principles of Public International Law, 8" Edition,
Oxford, Oxford University Press, 431.
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87 CONNOLLY, Richard — COPSEY, Nathaniel (2013): The Great Slump of 2008 and Ukraine’s Integration with the
European Union. In FEKLYUNINA, Valentina — WHITE, Stephen eds.: The International Economic Crisis and the
Post-Soviet States. London and New York, Routledge, 221.

588 SCHWARTZ, Paul N (2014): Crimea’s Strategic Value for to Russia, Center for Strategic & International Studies,
18 March 2014, https://www.csis.org/blogs/post-soviet-post/crimeas-strategic-value-russia, (Accessed 2018.06.2)

89 President of Russia (2014): Address by President of the Russian Federation, 18 March 2014,
http://en.kremlin.ru/events/president/news/20603, (Accessed 2018.06.5)
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With the Euromaidan Revolution in Kiev, the ethnic Russian population grew fearful of
their rights and cultural identity being put in jeopardy as a result of what many among them saw
as an assertion of Ukrainian nationalism.>*° On 27 February 2014, forces described by the Russians
as self-defense units created by local Crimean residents but which Ukraine claimed were in fact
the actual Russian military took control of strategic locations throughout Crimea, including the
parliament in Simferopol.>*! On 16 March a referendum was organized by Crimea’s pro-Russian
leadership, which claimed an 83% turnout and a 96% vote in favour of unification with the Russian
Federation.®? Subsequently, the Russian Federation passed the Federal Constitutional Law of the
Russian Federation of March 21, 2015 NO. 6 — FKZ, “About acceptance to the Russian Federation
of the Republic of Crimea and education as part of the Russian Federation new subjects — the
Republic of Crimea and the federal city of Sevastopol” which recognized Crimea as a part of the
Russian Federation in light of the results of the March 16 2014 referendum held in Crimea.>®
Later, on March 24, President Putin presented a proposal to the Russian Duma aiming to terminate
the legal effect of the abovementioned agreements with regards to the status of Russia’s Black Sea
Feet in Ukraine.®® This proposal subsequently received unanimous support from the Duma. %

Additionally, the Donbass region in Eastern Ukraine, particularly the regions of Donetsk
and Luhansk oblasts, has been the scene of armed conflict between Ukrainian government forces

and separatists.>®® This began in 2014, and has led to the separatists taking control over parts of
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force, according to Russia this was composed of self-defense units created by local Crimean residents, while Ukraine
claimed that these were in fact Russian forces. See ABC News, Ukrainian defence ministry says Russian forces have
seized missile defence units in Crimea, 5 March 2014, http://www.abc.net.au/news/2014-03-05/russia/5301724
(Accessed 2018.06.05).
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the Donbass region,>®’ even having declared the independence of Donetsk and Luhansk.**® Around
10, 000 people have been killed in armed conflict in this region, and around 1.7 million people
have been forced to leave their homes.>®® Ukraine has claimed that Russia has backed the
separatists with soldiers, weapons and other support, while the latter has consistently denied this.5%
In an effort to bring a resolution to the conflict, on 5 September 2014 in Minsk an agreement later
known as Minsk-1 was signed under the auspices of the OSCE, which was also signed by the
separatists in Donetsk and Luhansk.®®! Later, the second Minsk agreement was signed on 11
February 2015.5%2 However, this has not led to a complete end of the conflict, which still continues
up until the present time.

4.2 Reaction of the European Union

The European Union condemned Russia’s actions in Crimea as an “illegal annexation”.5%® The

sanctions placed on Russia by the European Union can be said to be divided into two categories,

%97 Al Jazeera (2018): Ukraine declares Russian ‘occupation’ in eastern region, 18 January 2018,
https://www.aljazeera.com/news/2018/01/ukraine-declares-russian-occupation-eastern-region-
180118164950405.html, (Accessed 2018.06.5)

%8 Al Jazeera  (2014):  Ukraine  separatists  declare  independence, 12 May 2014,
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201451219375613219.html, (Accessed 2018.06.5)
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800 TOLER, Aric — HARING, Melinda (2017): How Putin funds and commands the war in Ukraine, 27 April 2017,
Newsweek, https://www.newsweek.com/how-putin-funds-and-commands-war-ukraine-589733, (Accessed
2018.06.5)

801 Euromaidan Press: Everything you wanted to know about the Minsk peace deal, but were afraid to ask,
http://euromaidanpress.com/minsk-agreements-fag/, (Accessed 2018.06.5)

802 |hid. The 13 points of the latest form of the Minsk Agreement, in a summarized form (see European Parliament:
Ukraine and the Minsk Il agreement: On a frozen path to peace?, Briefing, January 2016,
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/573951/EPRS BRI(2016)573951 EN.pdf) are:

1. Immediate, full bilateral ceasefire as of 15 February 00:00.

. Withdrawal of all heavy weapons by both sides, to be completed within 14 days.

. Effective monitoring regime for the ceasefire and withdrawal of heavy weapons by the OSCE.

. Launch of dialogue on modalities of local elections in accordance with Ukrainian legislation.

. Pardon and amnesty of figures involved in the conflict.

. Release of all hostages and other illegally detained people, based on the 'all for all' principle.

. Safe delivery of humanitarian aid to those in need, based on an international mechanism.

. Restoration of full social and economic links with affected areas.

. Full Ukrainian control over its border with Russia throughout the conflict zone.

10. Withdrawal of all foreign armed groups, weapons and mercenaries from Ukrainian territory.

11. Constitutional reform in Ukraine with decentralisation as a key element; a new constitution by the end of 2015.
12. Local elections in Donetsk and Luhansk regions to be held according to OSCE standards.

13. Intensifying of the work of the Trilateral Contact Group.

803 European Council/Council of the European Union: EU restrictive measures in response to the crisis in Ukraine,
http://www.consilium.europa.eu/en/policies/sanctions/ukraine-crisis/, (Accessed 2018.06.10)
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which are restrictive measures in response to the events in Crimea, and those sanctions due to the
conflict in the Donbass region in Eastern Ukraine.®®* The former consists mainly of financial and
travel restrictions on national and business entities connected to Crimea’s being incorporated into
the Russian Federation.®® The measures relating to the conflict in the Donbass are economic
sanctions tied to the implementation of the Minsk Accords.®%

Initially, in the early stages of the crisis, the Council released a statement saying that it
condemned "the clear violation of Ukraine's sovereignty and territorial integrity by acts of
aggression by the Russian armed forces as well as the authorization given by the Federation
Council of Russia on 1 March for the use of the Russian armed forces on the territory of
Ukraine."®%” The Member States of the European Union also cancelled their plans to participate in
the G8 Summit in June, with EU High Representative for Foreign Affairs and Security Policy,
Catherine Ashton, saying that there must be a peaceful resolution to the crisis in accordance with
international law and called on Russia to withdraw its troops to the territory where they are
permanently based in accordance with the agreement for the stationing of the Black Sea
Fleet..®% At this early stage, the Council warned that due to a lack of steps by Russia to de-
escalate the situation, the EU would have to decide what consequences this what have for the EU-
Russia bilateral relationship.%%°

In response to the referendum organized in Crimea, the Foreign Affairs Council issued a
statement strongly condemning the action, making it clear that it did not recognize the outcome. 5
Council Decision 2014/145/CFSP of 17 March 2014 concerning restrictive measures in respect of
actions undermining or threatening the territorial integrity, sovereignty and independence of

Ukraine®! was adopted, which originally named 21 individuals, with this progressively being
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611 Council Decision 2014/145/CFSP of 17 March 2014 concerning restrictive measures in respect of actions
undermining or threatening the territorial integrity, sovereignty and independence of Ukraine, OJ L 78, 17.3.2014, p.
16-21, https://eur-lex.europa.eu/legal-content/EN/T XT/?2uri=CELEX%3A32014D0145 (Accessed 2018.06.20)
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extended to cover 161 individuals and 41 entities.®'? This involves the adoption of restrictive
measures against these officials, including travel bans and the freezing of assets.®!® These had been
extended in March 2018 until 15 September 2018, and later these were extended in September
2018 to last until 15 March 2019.%%

Later, on 23 June the Council Regulation No 692/2014 was adopted.®™ These sanctions
include the banning of the importation of goods which have their origin in either Crimea or
Sevastopol if they do not possess Ukrainian certificates; the prohibiting of investing in the Crimean
peninsula, which also stipulates that Europeans and companies based in the European Union are
no longer allowed to buy in Crimea either real estate or entities, nor engage in the financing of
Crimean companies, or the supplying of related services, nor made investments in the
infrastructure projects in six sectors; the banning of the provision of tourist services in both Crimea
and Sevastopol, which also affects European cruise ships, who are prohibited from calling in at
Crimean ports (unless there is an emergency); a prohibition on exporting goods and technology
for use in the transportation, telecommunications and energy secrots, and also for the purposes of
exploring for gas, oil and mineral resources; and relating to the infrastructure of these sectors, there
must be no provision of such things as technical assistance, construction, brokering or services
relating to engineering.5® These measures are to last, according to the latest extension, until 23
June 2019.5%7

As stated above, a certain set of economic sanctions have also been placed on Russia by
the European Union as a result of the conflict in East Ukraine. These were first contained in the
Council Decision 2014/512/CFSP and Council Regulation No 833/2014 of 31 July 2014 on
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2018.06.08).

616 European Union News Room: EU sanctions against Russia over Ukraine,
https://europa.eu/newsroom/highlights/special -coverage/eu-sanctions-against-russia-over-ukraine-crisis_en
(Accessed 2018.06.08)

617 European Council/Council of the European Union: EU restrictive measures in response to the crisis in Ukraine,
i.m.

115


https://eur-lex.europa.eu/eli/dec/2014/145(1)/2017-11-21
http://www.consilium.europa.eu/en/policies/sanctions/ukraine-crisis/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014R0692
https://europa.eu/newsroom/highlights/special-coverage/eu-sanctions-against-russia-over-ukraine-crisis_en

restrictive measures in view of Russia's actions destabilising the situation in Ukraine,®!® which
aims specifically at economic sectoral cooperation and exchanges with Russia (this was later
modified in September 2014 with the Council Decision 2014/659/CFSP®!° and Council Regulation
(EU) No 960/2014).6%° These restrictive measures are the limiting of certain Russian companies
and banks to the European Union’s primary and secondary capital markets; the imposition of an
export and import ban on arms trading; the establishment of ban on exports for dual-use items for
the purpose of military use or military end users in the Russian Federation; and to restrict Russia’s
access to certain technologies and services which could be utilized for the purpose of both oil
production and exploration.®?* The economic sanctions are currently extended until 31 January
2019.5%22 A critical element of these sets of sanctions is that, according to a decision taken by
European Union leaders in March 2015, any future lifting is to be directly connected to Russia
implementing the terms of the Minsk Accords.5?®

Another development in connection to events in East Ukraine relates to the elections held
on November 11 2018 in the Donbass by separatist administrations, the results of which were not
recognized by the European Union.®?* In response to this development individuals involved in the
organization of the elections have also been sanctioned by the European Union.®%

The imposition of sanctions as a tool available in the practice of European Union external

relations can be said to be an example of neofunctionalism, with the handing over of nation states’

618 Council Regulation (EU) No 833/2014 of 31 July 2014 concerning restrictive measures in view of Russia's actions
destabilising the situation in Ukraine, OJ L 229, 31.7.2014, p. 1-11, https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=uriserv:0J.L_.2014.229.01.0001.01.ENG (Accessed 2018.06.20)

619 Council Decision 2014/659/CFSP of 8 September 2014 amending Decision 2014/512/CFSP concerning restrictive
measures in view of Russia's actions destabilising the situation in Ukraine, OJ L 271, 12.9.2014, p. 54-57, https://eur-
lex.europa.eu/legal-content/ GA/TXT/?uri=CELEX:32014D0659 (Accessed 2018.06.20)

620 Council Regulation (EU) No 960/2014 of 8 September 2014 amending Regulation (EU) No 833/2014 concerning
restrictive measures in view of Russia's actions destabilising the situation in Ukraine, OJ L 271, 12.9.2014, p. 3-7,
https://eur-lex.europa.eu/legal-content/EN/T XT/?2uri=CELEX%3A32014R0960 (Accessed 2018.06.20).
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vote/29647964.html, (Accessed 2019.02.16)
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powers to the supranational level.52® However, at the same time, evidence of intergovernmentalism
can also been, with it having been argued that despite the fact that on a supranational level the
European Union has gained more power in this area, still the Member States also maintain a certain
control over the procedure.®?” Additionally, for restrictive measures to be implemented, the
European Council must adopted the decision unanimously.®2® Thus, the example of the European
Union’s restrictive measures against Russia can be said to support the idea of both the
intergovernmental and neofunctionalist models being at work, as they involve Member States
agreement to the sanctions, but at the same time these have continued to be maintained and
successively renewed, despite the scepticism, which shall be examined below, that exists in many
sectors of the European Union with regards to the restrictive measures regime.

4.3 Russia’s Response

In response to the restrictive measures, Russia also implemented a range of measures of its own
against the European Union, which included prohibiting the importing of certain kinds of
agricultural products, raw materials and foodstuffs from Member States.5?° These were first
brought into force by a presidential decree on 6 August 2014, and then were extended several
times, the last occasion being in 2017, which prolonged these economic measures until the end of
2018.%%° Another development as a result of the European Union’s sanctions against Russia is what
has been termed the latter’s “pivot to Asia”, which refers to country attempting something of a
reorientation of its economy focusing on strengthening ties with Asian nations in order to

compensate losses in European markets.®3! A particularly important aspect of this reorientation is
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Revista UNISCI/UNISCI Journal, No 43, January 2017, 9, https://www.ucm.es/data/cont/media/www/pag-
91857/UNISCIDP43-1BARBOU.pdf (Accessed 2019.02.17)
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528 1bid, 19; European Council/Council of the European Union: Adoption and review procedures for EU sanctions,
https://www.consilium.europa.eu/en/policies/sanctions/adoption-review-procedure/ (Accessed 2019.02.17)
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(Accessed 2018.06.20)

830 President of Russia (2017): Executive Order on extending special economic measures to ensure Russia’s security,
30 June 2017, http://en.kremlin.ru/acts/news/54912, (Accessed 2018.06.22)
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the strengthening of relations with China. One observable manifestation of this has been a certain
trade reorientation away from the European Union towards China.®®? In 2015 China and Russia
agreed that they would bring about a harmonisation of the Belt and Road Initiative and the Eurasian
Economic Union,®® and later in May 2018 China and the Eurasian Economic Union (which shall
be explored in the last chapter of the dissertation) signed a free trade agreement.®®* It was
acknowledged that the member states of the EAEU have an interest in entering the Asian market
due to its importance in the global economic system.%*® Furthermore, Russian President Vladimir
Putin has stated in relation to China’s One Belt, One Road Initiative that "We find it a useful,
important and promising initiative. This initiative is developing both with our efforts on building

the Eurasian economic union...”%%®

4.4 The Court of Justice of the European Union and the European Union’s Restrictive
Measures Regime

The implemention of the abovementioned restrictive measures has been challenged by various
Russian entities and individuals that have been targeted and affected by them. This has led to cases
coming before the Court of Justice of the European Union, both at the level of the European Court
of Justice and the General Court of the European Union. These shall be examined here, and it shall
be seen that these have caused this particular institution of the European Union to further involve
itself in the articulation of the nature and scope of the European Union’s external action and

relations with third countries.
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eurasian-economic-union-may-17/ (Accessed 2019.04.02)

835 Eurasian Economic Commission (2018): Agreement signed on trade and economic cooperation between EAEU
and PRC, 17 May 2018, http://www.eurasiancommission.org/en/nae/news/Pages/17-05-2018-5.aspx (Accessed
2019.04.02)
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The Court of Justice of the European Union’s jurisdiction in relation to the European
Union’s external relations is found in the treaties. According to Article 24(1) of the TEU, with
regards to the common foreign and security policy, "The Court of Justice of the European Union
shall not have jurisdiction with respect to these provisions, with the exception of its jurisdiction to
monitor compliance with Article 40 of this Treaty and to review the legality of certain decisions
as provided for by the second paragraph of Article 275 of the Treaty on the Functioning of the
European Union”. Article 275 of the TFEU states that ,,The Court of Justice of the European
Union shall not have jurisdiction with respect to the provisions relating to the common foreign
and security policy nor with respect to acts adopted on the basis of those provisions. However, the
Court shall have jurisdiction to monitor compliance with Article 40 of the Treaty on European
Union and to rule on proceedings, brought in accordance with the conditions laid down in the
fourth paragraph of Article 263 of this Treaty, reviewing the legality of decisions providing for
restrictive measures against natural or legal persons adopted by the Council on the basis of
Chapter 2 of Title V of the Treaty on European Union.”®%’

A major case which has come before the European Court of Justice in relation to the
European Union’s restrictive measures regime against Russia is C-72/15 involving Rosneft.5%

639 and JSC Rosneftegaz, which is owned by the

Rosneft is Russia’s biggest gas and oil company,
Russian state, has a majority ownership of the company.®*® According to Decision 2014/512 and
Regulation No 833/2014,%! Roseneft is also subject to certain aspects of the restrictive measures
regime implemented by the European Union.®*? Roseneft challenged the validity of these
measures, bringing an action to the General Court of the European Union on 9 October 2014 and

on 20 November 2014 launched a judicial review application to the High Court of Justice (England

837 Article 40 of the TEU states that ,, The implementation of the common foreign and security policy shall not affect
the application of the procedures and the extent of the powers of the institutions laid down by the Treaties for the
exercise of the Union competences referred to in Articles 3 to 6 of the Treaty on the Functioning of the European
Union. Similarly, the implementation of the policies listed in those Articles shall not affect the application of the
procedures and the extent of the powers of the institutions laid down by the Treaties for the exercise of the Union
competences under this Chapter”.

638 Case C-72/15, PJISC Roseneft Oil Company v Her Majesty’s Treasury and Others, Judgement of the Court,
ECLI:EU:C:2017:236, 28 March 2017, paragraph 31,
http://curia.europa.eu/juris/document/document.jsf?text=&docid=189262&pagelndex=0&doclang=EN&mode=Ist&
dir=&occ=first&part=1&cid=7819495 (Accessed 2019.04.02)

839 Rosneft: Roseneft at a glance, https://www.rosneft.com/about/Rosneft_today/ (Accessed 2019.02.04)

640 Rosneft: Shareholder structure, https://www.rosneft.com/Investors/Equity/Shareholder_structure/ (Accessed
2019.02.04)

641 Rosneft is mentioned in Annex II1.
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and Wales), Queen’s Bench Division (Divisional Court).®** With regards to the latter action,
Rosneft claimed that the Council’s restrictive measures and the accompanying national measures
required to implement them were not valid.%**

The High Court of Justice (England and Wales) made a request for a preliminary ruling to
the European Court of Justice, and in fact, one of the matters raised by the High Court of Justice
was whether in such a case the European Court of Justice has the ability to provide a preliminary
ruling according to Article 267 of the TFEU.®* In fact, there has been some uncertainty as to
whether the European Court of Justice has the jurisdiction to determine in a prelimary ruling the
validity of such sanctions.®*® The UK, Czech Republic, Estonia, France, and Poland and the
Council had also argued that it is not within the jurisdiction of the Court to provide a preliminary
ruling on the validity of Decision 2014/512.%4" The European Court of Justice ruled that it indeed
did possess the jurisdiction to provide preliminary rulings in such a situation relating to the CFSP,
in relation to Decision 2014/512, so long as the ruling relates to either monitoring whether the
decision complies with Article 40 TEU, or the review of whether restrictive measures placed on
natural or legal persons are legal 54

Beyond this issue, the High Court of Justice also asked whether the relevant measures of
Regulation No 833/2014 and Decision 2014/52 were valid.5*° These place restrictions on certain
kinds of financial transactions, as well as on the exporting of various technologies and goods of a
sensitive nature.5%° Additionally, restrictions are placed on various Russian entities accessing the
capital market, and prohibiting service provision necessary for certain kinds of oil transactions.®°!
The European Court of Justice found that in fact the restrictive measures implemented by the

European Union are valid.®®? Rosneft had employed the argument, among others, that the measures

643 |bid, paragraph 32.

644 Ibid.

645 paragraph 38(1).

646 JOHANSEN, Stian @by (2017): Judicial control of EU foreign policy: the ECJ judgment in Rosneft, EU Law
Analysis, 29 March 2017, http://eulawanalysis.blogspot.com/2017/03/judicial-control-of-eu-foreign-policy.html
(Accessed 2019.04.16)

847 Case C-72/15, i.m., Paragraph 58.

648 1hid, Paragraph 81.

649 1hid, Paragraph 38(2)(a).

850 Judgment in Case C-72/15 The Queen, on the application of PJSC Rosneft Oil Company, formerly OJSC Rosneft
Oil Company v Her Majesty’s Treasury, Secretary of State for Business, Innovation and Skills and The Financial
Conduct Authority Press Release No 34/17, Luxembourg, 28 March 2017,
https://curia.europa.eu/jcms/upload/docs/application/pdf/2017-03/cp170034en.pdf (Accessed 2019.04.18)
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852 C-72/15, i.m., Paragraph 197(2).
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were in contravention of certain provisions of the EU-Russia Partnership and Cooperation
Agreement,®®3 and also in relation to that fact that Member States are obligated to enforce penalties
S0 as to ensure that Decision 2014/52 and Regulation No 833/2014 are implemented, it was argued
that these lack clarity with regards to their various provisions, which thus goes against both the
principles of legal certainty and nulla poena sine lege certa.®®*

The Court rejected these arguments. With regards to Rosneft’s argument that the measures
contradicted the Partnership and Cooperation Agreement, the Court stated that according to Article
99(1)(d) of that agreement, no party is prevented from implementing measures which it deems
necessary to protect its own security, in particular during times of military conflict or tension in
the international arena.®® It was also emphasized by the Court that in relation to the issue of
whether the adoption of the restrictive measures was a necessity for safeguarding the European
Union’s fundamental security interests, that indeed the Council of the European Union has a broad
discretion with regards to political, economic and social choices.®®® In relation to the other
argument raised the Court stated that the principles of legal certainty and nulla poena sine lege
certa does not prohibit a Member State from the imposition of criminal penalties in the case of an
infringement of the relevant provisions, even before the Court of Justice of the European Union
has had the possibility to clarify the scope of the provisions of Regulation 833/2014 and the
associated criminal penalties.5’

In addition, other cases have come before the Court of Justice of the European Union,
specifically the General Court of the European Union. One of these was the judgment of the
General Court in Case T-262/15, Dmitrii Konstantinovich Kiselev v Council of the European

Union. The case involved Dmitrii Konstantinovich Kiselev, who was included on the list of those

83 |t should also be noted that in the Case C-265/03, Judgment of the Court (Grand Chamber) of 12 April 2005, Igor
Simutenkov v Ministerio de Educacion y Cultura and Real Federacion Espanola de Futbol, European Court Reports
2005 1-02579, Paragraph 29 https://eur-lex.europa.eu/legal-content/EN/T XT/?uri=CELEX%3A62003CJ0265
(Accessed 2019.05.31), where it was ruled that Article 23(1) of EU-Russia Partnership and Cooperation Agreement

(this states that ““Subject to the laws, conditions and procedures applicable in each Member State, the Community
and its Member States shall ensure that the treatment accorded to Russian nationals, legally employed in the
territory of a Member State shall be free from any discrimination based on nationality, as regards working
conditions, remuneration or dismissal, as compared to its own nationals™) has direct effect, thus allowing
individuals to whom it is applicable to be able to rely on it Member States’ courts.

854 C-72/15, i.m., Paragraph 35.

855 1hid, Paragraph 111.
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individuals subject to restrictive measures by the European Union.®*® Kiselev is a Russian
journalist, who is also head of Rossiya Segodnya, a state-owned news agency.®*® The reason why
measures were placed on him by the Council was due to his role in Rossiya Segodnya and as a
result of the statements that he made in his capacity as a journalist, with the Council considering
him a ,,a central figure of the Russian government propaganda supporting the deployment of
Russian forces in Ukraine”.%® In response to the measures, one of the major foundations of
Kiselev’s argument, as in the Rosneft case, that the restrictive measures placed on him contravened
EU-Partnership and Cooperation Agreement, specifically the prohibition that it places on
restricting the free movement of capital between the European Union and the Russian
Federation.®®! The Court found, as in the Rosneft case, that according to Article 99(1)(d) of the
Partnership and Cooperation Agreement the European Union had the right to institute its resrictives
measures, in this case including against Kiselev.5%2

Another important aspect of Kiselev’s argument was that sanctions violated the right to
freedom of expression contained in Article 11 of the Charter of Fundamental Rights of the
European Union and Article 10 of the Convention for the Protection of Human Rights and
Fundamental Freedoms.®® The Court ruled that the Council was justified in having considered that
the applicant had engaged in propaganda activities in support of Russia’s actions in Ukraine, and
that the restrictive measures placed on him were not ,,disproportionate restriction of his right to
freedom of expression”.%%

Later, on 13 September 2018 the General Court handed down judgements in the cases of
T-715/14 Rosneft and Others v Council, T-732/14 Sberbank of Russia v Council, T-734/14 VTB
Bank v Council, T-735/14 Gazprom Neft v Council, T-737/14 Vnesheconombank v Council, T-
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739/14 PSC Prominvestbank v Council, T-798/14 DenizBank v Council, and T-799/14 Gazprom
Neft v Council. All these cases involved Russian banks, oil and gas companies who had restrictive
measures placed on them by the Council, and the Court upheld the measures that were adopted by
the Council.®® The Court affirmed, as in the Rosneft case, that it has the authority to determine the
legality of the contested restrictive measures.®®® These cases also addressed the abovementioned
issue of the European Union-Russia Partnership and Cooperation Agreement, and quoted the
above analysed Rosneft judgment, saying that this case has already settled the question as to
whether or not the relevant restrictive measures are compatiable with the Partnership and
Cooperation Agreement.®®” The General Court also made reference to the earlier discussed Article
21 TEU in relation to this case, saying that the restrictive measures aim to “increase the costs of
Russia’s action” in Ukraine and the promotion of a “peaceful settlement of the crisis .58 The
Court ruled that such an aim is in line with an objective is consistent with the objectives contained
in Article 21 TEU, which include maintenance of both international security and peace.%®°

The cases discussed above illustrate the importance of the institution of the Court of Justice
of the European Union in relation to the development and articulation of the European Union’s
external relations policies and actions. They are also of interest from the point of view that the
conflict between Russia and Ukraine and its subsequent repurcussions for the European Union
have, in addition to various political, security and economic ramifications, also played a role in
helping to articulate and confirm the powers of the Court of Justice of the European Union with
regards to the EU’s external relations dimension. For example, it has been observed that a
particularly important element of the Rosneft case, is that it provides clarification in relation to the
Court of Justice of the European Union’s jurisdiction with regards to the Common Foreign and

Security Policy of the European Union, and that it is an integral component of the legal order of

865 Court of Justice of the European Union (2018): General Court of the European Union PRESS RELEASE No
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Sberbank of Russia v Council, T-734/14 VTB Bank v Council, T-735/14 Gazprom Neft v Council, T-737/14
Vnesheconombank v Council, T-739/14 PSC Prominvestbank v Council, T-798/14 DenizBank v Council, and T-
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the European Union.5”® Furthermore, the cases have allowed the Court to provide clarification with
regards to the character of the EU-Russia Partnership and Cooperation Agreement, an agreement
which still provides the basis of the legal relationship between the European Union and Russia.

4.5 Possibility of Lifting the Sanctions

It is undeniable that relations between the European Union and the Russian Federation have been
greatly strained as a result of events in Ukraine and subsequent actions that have been taken in
response to this, including substantial economic loss for both sides, including a decrease in
interaction and an increase in the costs of doing business.®”* Russian President Vladimir Putin
said on a state visit to Austria in June 2018 in relation to the sanctions that "These actions are
harmful for everyone, both for those who initiate them and for those against whom they are
directed” and that "Everybody has an interest in getting the sanctions lifted, us too".872 Certain
voices from within the European Union have also voiced the opinion that there should be a lifting
of the sanctions. For example, Hungarian Foreign Minister Péter Szijjarto stated in January 2017
that as a result of sanctions placed on Russia by the European Union, Hungary had lost around 6.5
billion USD over the previous 3 years.®”® Greece had also expressed a similar opinion in the past,
when the then recently elected SYRIZA government delayed its consent to the prolonging of EU

sanctions against separatists in Easter Ukraine,®’# though in the end, it agreed with the other 27
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Member States and voted in favour of the sanctions.®”® Italy’s then newly appointed Prime
Minister, Giuseppe Conte on 5 June 2018, called for sanctions placed on Russia to be reviewed,®’
saying that his government would advocate “an opening towards Russia”.%"" There have also been
vocal sectors from German political and economic life that have questioned the continuation of
the sanctions.®”® In February 2018 the then German Foreign Minister Sigmar Gabriel said that it
was “not realistic” that there be no sanctions relief before the full implementation of the Minsk
Accords.®”® Though he acknowledged that this opinion went against the official line, which holds
that the full implementation of the Minsk accords are required in order for the sanctions to be
lifted.58°

However, it can be said that up until this point of time, despite voices of discontent with
regards to the maintenance of sanctions against Russia, no Member State has pushed this issue to
the point of causing major tension or conflict within the European Union. Despite such opinions
be expressed by important figures such as Sigmar Gabriel from within Germany, Chancellor
Angela Merkel has reiterated that the European Union will lift sanctions only in the case that the
conditions of the Minsk Accords are fulfilled.®3® Furthermore, despite the above statements,
countries such as Italy, Hungary, and Greece have not opposed the various extensions of the
European Union sanctions, and thus, in practice, European Union unity on this matter has been

maintained. 582
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It can be said that it is difficult to predict the ultimate duration of the restrictive measures
placed on the Russian Federation by the European Union due to the various complex factors
relating to the relevant issues. In any case, the adoption by the European Union of restrictive
measures as a result of events in Crimea and East Ukraine against the Russian Federation is a
notable and striking example of the utilization of certain tools of external relations policy available
to it in relation to its dealings with third countries. As has been seen, there has been scepticism
from various European Union Member States with regards to the restrictive measures and calls for
the easing or lifting of the sanctions, as they feel that they are detrimental to their various interests.
However, despite this very real scepticism, the EU has continued to present a united front in both
the initial placing of the restrictive measures regime, and also in the continuation and renewal of

these sanctions.
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CHAPTER 5

THE EURASIAN ECONOMIC UNION, THE EUROPEAN UNION AND UKRAINE
5.1 Overview of the Eurasian Economic Union’s Formation

With the collapse of the Soviet Union, a single, deeply integrated economic, political and
institutional legal space was separated into 16 different states.®® Prior to the creation of the
Eurasian Economic Union there had been various attempts at forming international organizations
in order to reintegrate this post-Soviet space, the first being the Commonwealth of Independent
States (CIS).®8* The CIS, though helping to maintain certain links between former Soviet
territories, through such mechanisms as the mobility of labour and visa-free travel, was unable to
put forward a clear project for an integrated political and economic community.® It is generally
acknowledged that the modern thrust towards Eurasian®® integration began with a speech made in
1994 by Kazakh President Nursultan Nazarbayev at the Lomonosov Moscow State University. %’
Following this, in 1995 the Russian Federation, Belarus and Kazakhstan signed an Agreement on
the Customs Union, the aim of which was to remove trading barriers and encourage the economic
integration of these states.%®

Later came the Eurasian Economic Community, formed in 2000 by Belarus, Kazakhstan,
Kyrgyzstan, Russia, Tajikistan and Uzbekistan, the aim of which was promote the creation of a
single economic space and customs union among these signatory states.®®® Next, the Eurasian

Customs Union was formed in 2010, its original members being Belarus, Kazakhstan and Russia,
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with it at the time being seeing as the foundation stone for a future “Eurasian Union”.*® After, the
Single Economic Space or Eurasian Economic space came into being in 2012.%%

It is undeniable that Russia has provided the main impetus behind attempts to reintegrate
the post-Soviet area.®®2 Russian President Vladimir Putin himself has described the collapse of the
Soviet Union as “the biggest geopolitical catastrophe of the century”.5%® In 2011, President Putin
published an article in Izvestia where he set out his vision for a Eurasian Union. Drawing explicitly
from the example of the European Union, he stated that “Iz took Europe 40 years to move from the
European Coal and Steel Community to the full European Union. The establishment of the
Customs Union and the Common Economic Space is proceeding at a much faster pace because
we could draw on the experience of the EU and other regional associations. We see their strengths
and weaknesses. And this is our obvious advantage since it means we are in a position to avoid
mistakes and unnecessary bureaucratic superstructures.’%* Furthermore, drawing again from the
example of the EU, he stated that, “In fact, we are adapting the experience of the Schengen
Agreement that benefits Europeans as well as everyone who comes to work, study, or holiday in
the EU”.%% Furthermore, in Putin’s stated vision of Eurasian Union, the creation of such a union
IS seen as a stepping stone for a greater integration project with the European Union, “...take the
two largest associations on our continent — the European Union and the Eurasian Union currently
under construction. In building cooperation on the principles of free trade rules and compatible
regulation systems they are in a position to disseminate these principles, including through third
parties and regional institutions, all the way from the Atlantic to the Pacific Oceans. They will

thus create an area that will be economically harmonised, but that still will remain diverse when
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it comes to specific mechanisms and management solutions.®% In fact, President Putin has argued
that by joining the Eurasian Union, states would actually be aided in their broader push towards
European integration, having said that “Soon the Customs Union, and later the Eurasian Union,
will join the dialogue with the EU. As a result, apart from bringing direct economic benefits,
accession to the Eurasian Union will also help countries integrate into Europe sooner and from a
stronger position. "%’

On May 29 2014 the Treaty on the Eurasian Economic Union was signed in Kazakhstan,
and on January 1 2015 it came into force.®® With the the signing of the Treaty, President Putin
said that “Today we are creating a powerful, attractive center of economic development, a big
regional market that unites more than 170 million people.”®® The member states of the Eurasian
Economic Union now include the Republic of Armenia, the Republic of Belarus, the Republic of

Kazakhstan, the Kyrgyz Republic, and the Russian Federation.’®

5.2 Main Objectives and Principles

The Preamble of the Treaty on the Eurasian Economic Union sets out the guiding principles of the
organization. It states that it is guided by such principles as states, unconditional respect for
constitutional rights and human freedoms, respect for the history, culture and traditions of different
peoples while at the same time seeking to deepen cooperation and solidarity between them. %
According to the Treaty, the deepening of Eurasian integration serve the interests of signatory

states, aiming to bring about balanced development and economic progress.’®? Additionally, it
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recognises and takes into account the World Trade Organisation’s rules, principles and

regulations, "%

as well as the United Nations Charter’s principles and objectives, as well as
universally recognised international law regulations and principles.”®* According to Part 1, Section
1, Article 1.1-2 of the Treaty, the signatory parties ensure the “free movement of goods, services,
capital and labour within its borders” and that “The Union shall be an international organisation

of regional economic integration and shall have international legal personality”.”%

5.3 Institutional Structure

Section I11, Article 8 of the Treaty sets out Bodies of the Union, which include the Supreme
Eurasian Economic Council, the Eurasian Intergovernmental Council, the Eurasian Economic
Commission and the Court of the Eurasian Economic Union. With regards to the Supreme Council,
according toArticle 10.1-2 of the Treaty it is the Eurasian Economic Union’s supreme Body, and
is made up of the heads of the various Member States. The Supreme Council has the responsibility
to deal with the Union’s main issues with regards to its activities, and to define its strategy,
prospects and direction in relation to the development of integration, and is to take decisions which
seek to achieve the Union’s objectives. According to Article 13.2, the Supreme Council’s decisions
and dispositions are to be adopted based on the principle of consensus. This principle is said to be
an acknowledgement of the sensibilities of certain member states, who wish to safeguard their
national sovereignty.’® This concern even extends to the choice of the name Eurasian Economic
Union, which reflects the conception of the organization according to certain member states.
Kazakhstan’s first deputy prime minister and chief negotiator Bakytzhan Sagintayev stated that

“We are not creating a political organization, we are forming a purely economic union (...) It is
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a pragmatic means to get benefits. We don’t meddle into what Russia is doing politically, and they
cannot tell us what foreign policy to pursue.””®’

According to the Treaty, in the case of conflict between the various above mentioned
institutions, the Supreme Economic Council decisions prevail over those of the Intergovernmental
Council and Economic Commission, while the Intergovernmental Council’s decisions prevail over
those of the Economic Commission.”®® The Commission has the objectives of enabling “the
functioning and development of the Union, as well as to develop proposals in the sphere of
economic integration within the Union.””® Though there is a resemblance between the European
Union and European Economic Union’s institutional structure, there is a difference between them
in terms of their roles and importance with relation to decision-making and governance. As shall
be seen in the next section, it can thus be argued that the Eurasian Economic Union rather
resembles the intergovernmental model of governance rather more than the supranational model,
the latter being a major defining characteristic of the European Union.

With regards to the Court of the Union, Article 19.1 declares that “The Court of the Union
shall be a permanent judicial Body of the Union”. It aims to ensure the “uniform application by
the Member States and Bodies of the Union of the Treaty, international treaties within the Union,
international treaties of the Union with a third party and decisions of the Bodies of the Union”.

As to the language used by the Organization, Article 110.1 of the Treaty sets out that Russia
is the working language of the Bodies of the Eurasian Economic Union and Article 110.2 states
that the various international treaties within the Eurasian Economic Union itself and the binding

decisions of the Commission are to be adopted in the Russian language.

5.4 Nature of Eurasian integration

It is worth highlighting several important characteristics of Eurasian integration. It has been
acknowledged that the region covered by the EAEU has specific unique features that distinguish
it from the European Union and its experience of integration. For example, Eurasian integration is

occurring in a region which, in the fairly recent past, had been part of one united centralized
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state.”’® As a result, these states inherited important relationships among themselves when
attaining independence in such areas as the economy and infrastructure, sharing similar
institutions, a common cultural heritage and the use of the Russian language.’! This last fact is
acknowledged in a provision in the Treaty on Eurasian Economic Union, which provides that
Russian is the working language of the organization’s institutions.”*? All this is an important
distinction from the history of the post-war European integration process, which involved states
possessing, with varying degrees, traditions of independent statehood, and which had not belonged
to a common, modern, centralized state or a common language community.

As has already been mentioned, over time there have been various models proposed
seeking to explain regional integration projects (in particular with regards to the European Union),
one of which is the intergovernmental model. "3 Despite the fact that the Eurasian Economic Union
possesses such supranational bodies as the Eurasian Economic Commission, the
intergovernmental model seems the most apt to describe the development and structure of the
Eurasian Economic Union. As already stated, this model emphasises the importance of national
governments in the integration process, and attributes less importance to the role of supranational
organisations.”** Evidence of this can be seen in the fact that the Supreme Eurasian Economic
Council retains control over the direction of EAEU policy and development, and that it adopts
decisions through a process of consensus, which are binding though only as far as they are in
harmony with the respective national laws of the states, and thus don’t take priority over national
law."*® Furthermore, if conflicts arise, the Supreme Council’s decisions have priority over both the
Commission and the Intergovernmental Council.”*® Thus, it can be said that integration takes place
rather at the highest governmental levels, rather than through the Commission.”*’ However, this

must also be partially qualified by the fact that by virtue of its very existence, including the
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abovementioned institutions that have also been put into place, that a very real supranational
structure of some kind has been put into place and is infact developing, having been given certain
powers and competences. Furthermore, as seen by the statements of the Russian president, it has
been explicitly acknowledged that the model of the European Union provides a major part of the
inspiration for the Eurasian Economic Union model. Thus, it may in fact be argued that the creation
and promotion of this integration project in the Eurasian space is in fact, to a certain extent, an
example of the European Union institutional and economic model spreading beyond its own
borders, acting as a prototype for integration projects in other parts of the world. However, as has
already been discussed above, this is not to imply that the supranational institutions of the Eurasian
Economic Union have a similarly strong and definitive role as those of the European Union.

5.5 Ukraine and the Eurasian Economic Union

5.5.1 ‘Competing integration models’ — Ukraine between Europe and Russia

It can be said that the Eastern Partnership, with its program of signing Association Agreements
with post-Soviet states, which aims at integrating and tie third countries more closely to the
European Union, can act as an alternative to engaging with and joining the Eurasian integration
project its most recent incarnation being the Eurasian Economic Union. An inevitable issue which
arises in relation to the states caught between these two integration projects is whether it is in fact
possible to successfully balance between them, in the sense of somehow participating or engaging
with both to varying degrees and to a certain extent. There have been different points of view as
to how states who are the subjects of competition between these two large integration projects
could and should engage with both of them.

An attempt at pursuing a kind of multidimensional policy foreign policy has manifested
itself in different ways since the time that Ukraine attained independence. For example, the 1990
Declaration of State Sovereignty of Ukraine proclaimed that Ukraine would be “a permanently
neutral state”,”*® and later the 1993 foreign policy document adopted by the Ukrainian parliament
advocated the principle that the country have a multidimensional foreign policy.’*® This at times

has involved developing connections to and, to a limited extent, participation in regional
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integration processes and projects in the post-Soviet space. For example, Ukraine was also one of
the founders of the Commonwealth of Independent States (CIS) in 1991, however it did not
become a full member of this organization as it did not subsequently agree to sign the CIS Charter,
and instead affirmed in the abovementioned 1993 foreign policy document its desire for European
integration.””® However, it still participated in the organization’s activities, such as sending
observers and voting representatives to CIS institutions, participated in summits, and even led the
CIS Council of the Heads of State on two occasions (2003 and 2014).7?! Yet Ukraine can be said
to have attempted to limit its participation in the CIS to issues of a bilateral economic nature,
opposing attempts to turn the organisation into a federation or confederation.’?2 This is illustrated
by the fact that Ukraine did not take part in the CIS Inter-Parliamentary Assembly which had been
agreed on in March 1992, nor did it participate in the Economic Court of the CIS which was created
some months later.”??

In May 1993 the CIS issued a declaration which aimed to establish an economic union and
subsequently signed an Economic Union Treaty in September of that same year which sought to
bring into being a free trade area, which would have both reduced internal tariffs and created a
system of common external tariffs, as well as a payments and settlements system.”?* Ukraine
signed the joint declaration and even participated in the drafting of the framework treaty,
committing itself to this union, though finally it agreed to only be an associated member.’?®
However, in the end this project did not come to fruition, with the agreement signed between this
union’s founding member states failing to be ratified by most of the CIS member countries.’?®

Later, in January 1995 a Customs Union was established by Belarus, Kazakhstan and Russia,
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which was joined by Kyrgyzstan in 1996 and Tajikistan in 1999.72” Ukraine chose not to join due
to a fear that such a move would compromise the country’s sovereignty. 28

In 2002 Ukraine attained observer status to the Eurasian Economic Community, 2° which,
as mentioned above, came into being in 2000. In September 2004 Ukrainian President Leonid
Kuchma signed, along with Russia, Belarus and Kazakhstan, various agreements which were seen
as laying the foundation for the creation of a Single Economic Space (SES).”° However, their
views as to what the SES would entail were at odds, with Russia aiming at the creation of a customs
union and single currency, whereas Ukraine rather preferred the creation of a free trade zone,
which would have been a looser form of integration than a customs union, and did not support the
idea of a monetary union, which would have posed problems for Ukraine’s European
integration.”3!

The coming to power of Viktor Yushchenko in 2005 in the wake of the Orange Revolution
saw a strongly pro-Western policy being pursued by Ukraine, and during his tenure Ukraine began
negotiating the details of a future Association Agreement and Deep and Comprehensive Free Trade
Area (DCFTA).”® Later, as already discussed earlier, Viktor Yanukovych pursued a policy of
balancing between Russia and the West, and after not not signing the Association Agreement with
the European Union was ousted as a result of the Euromaidan Revolution. In response to this
development, President Putin eventually signed Federal Law on Suspension by the Russian
Federation of the Agreement on the Free Trade Zone with Regard to Ukraine which suspended
from January 1 2016 the Agreement on the Free Trade Zone signed on October 18 2011 between
Russia and Ukraine.”® A statement was made which said that this law came into being due to
the “coming into effect as of January 1, 2016, of the trade and economic section of the Association

Agreement between Ukraine and the European Union without any legally binding agreement that
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would meet Russia’s interests. This fundamentally changed the circumstances that were of special

significance to Russia at the time the Free Trade Zone Agreement was signed”.”®*

5.5.2. Balancing the integration projects

There have been different points of view as to how Ukraine could have and should handle and
engage with the different integration projects that it has found itself having to choose from.

1. According to Article 39 of the Association Agreement signed between the European Union and
Ukraine, the AA does not preclude maintaining or establishing free trade areas, customs unions or
arrangements relating to frontier trade so long as these do not have the effect of altering the
Association Agreement’s arrangements. According to this, then, some may argue that,
theoretically, Ukraine could have adapted the terms and conditions of the Association Agreement
to Eurasian Customs Union.”® However, in reality, it was not possible to reconcile the two
different trade regimes represented by the EU and ECU,"® due to the significant differences
between the two regimes that could not be solved as simply as by employing some form of
terminology adaptation.”®” The then European Commission President, Jose Manuel Barroso, even
made a statement in relation to this very issue, having said that "Agreements on the establishment
of a deep and comprehensive free trade area between the EU and Ukraine contain obligations that
need to be fulfilled...Our positions were clearly defined... One country cannot at the same time be
a member of a customs union and be in a deep common free-trade area with the European Union.

This is not possible..."™®
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2. However, there have been those that have attempted to find some arrangement or solution to
balance these various factors, perhaps adopting what some might describe as a more nuanced
approach. For example, Johannes Hahn, European Commissioner for European Neighbourhood
Policy and Enlargement Policy made the statement, with regards to a study”*® exploring Ukraine’s
relations with both Russia and the European Union that “The study rightly recognises that
integration [for Ukraine] with Russia and EU are not in principle mutually exclusive. The study
goes on to suggest that at least partial restoration of links with Russia, and the so-called Eurasian
Economic Union will be important to Ukraine’s economic recovery, and that Ukraine should
diversify its export markets and develop trade relations in many directions... Ukraine already has
preferential trade relations with the members of the Eurasian economic union within the
framework of the Community of Independent States free trade area. These are perfectly compatible
with the Deep and Comprehensive Free Trade Area, and there is no reason why they should not
be maintained. So the EU-Ukraine bilateral DCFTA does not impose a false choice on Kyiv. Those
who say so are wrong or may have their own agenda, ...””'*°

There have been those that have attempted to find some arrangement or solution to balance
the various competing factors that can be said to exist in those states bordering between the
European and Eurasian integration projects.”! In fact, it has been argued that the only way to truly
reconcile these differences and tensions is in the context of a broader agreement between the
European Union and the Eurasian Economic Union, which would establish a common free trade
area from “Lisbon to Viadivostok”."* The obvious reason for this is that it is not possible to abolish
tariffs with the European Union under the terms of the AA/DCFT A while maintaining them against
the same organization, as is the case with the Eurasian Economic Union.”*? It has been suggested
that trilateral negotiations in this area would be the ultimate solution to the dilemma of having to

choose between regional integration projects.’”** Various models have been proposed as to what
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legal form an agreement solidifying such cooperation would take, with one commentator having
described it in terms of being a possible “mega deal”.”*® Proposals have included a comprehensive
economic and trade agreement or a deep and comprehensive free trade agreement.”® If any such
development were to take place, it is more likely that the former would be the model adopted, as
a DCFTA usually requires conformity to the laws and regulations of the European Union, which
IS a prospect that in certain areas would likely not be attractive to the member states of the
EAEU.”" This appears to be very unlikely at this present moment in time due to the complex state
of relations between Russia and the European Union.”*® Of course, it goes without saying that one
of the primary sources of these tensions relates to Ukraine, and the events that have taken place
there since 2014.

However, despite the tensions and conflicts in recent years, the idea of a common great
integrated space is still attractive to certain leaders. For example, in 2016 President Putin stated
that "Along with our Chinese colleagues, we are planning to start official talks on the formation
of comprehensive trade  and economic  partnership  in Eurasia with  the participation
of the European Union states and China.” He went on to add that “I expect that this will become
one of the first steps toward the formation of a major Eurasian partnership, [...] the “greater
Eurasia”.”® Important voices from within the European Union have also continued to express
support for such a project. German Chancellor Angela Merkel has also said that "I hope that Russia
would increasingly develop ties with the European economic area, finally resulting in a common
economic area from Lisbon to Vladivostok."”™® European Commission President Jean-Claude
Juncker had also said “I have always found the idea of an integrated trade area linking Lisbon to

Vladivostok to be an important and valuable objective. "' Also, in October 2017 in Verona the
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Eurasian Economic Forum was held, which brought together various politicians and business
leaders from Russia, Italy and around the world, "2 which sought to discuss, according to President
Putin, “prospects for cooperation between the leading integration associations, namely the
European Union and the Eurasian Economic Union.”™ And recently Kazakhstan’s deputy
foreign minister Roman Vassilenko has also made the statement that “The long-term goal of
regional interaction between the EAEU and the EU is to create a single economic space from the
Atlantic to the Pacific Ocean — a free trade area” and that “Greater cooperation between the
EAEU and the EU will allow for the entire region’s potential to be fully realised, including Central
Asia”."*

Ukraine has found it extremely difficult to pursue a multi-vector policy with regards to the
two neighbouring integration projects on its borders. Since gaining independence it had attempted
to do this with varying degrees of intensity at different stages of its existence. However, the
differing rules and requirements of the respective European and Eurasian projects have made it
difficult to achieve this in practice, and with the signing of the Association Agreement with the
European Union in 2014, the country has made an unambiguous and firm choice in the direction
of European integration. It can be said that in the long term, for countries who may wish to pursue
a multi-vector and multidimensional policy with the regards to the EU and EAEU, the only viable
solution may be the EU as a whole actually coming to a comprehensive understanding and
agreement with the EAEU. In the present environment this does not seem very likely due to the
tense and complex state of relations that exist at the present time. However, as seen above, there
are those from within both the EU and EAEU who maintain a desire for a broader and expanded

integrative space that would go beyond the borders of their own organizations.
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CONCLUSIONS

This dissertation has attempted to explore and examine various aspects of the European Union’s
external relations with the Russian Federation and Ukraine, with a particular focus on its legal
aspects. By employing a comparative analysis, with a particular focus upon the Partnership and
Cooperation Agreements, and Association Agreement, as well as certain other relevant
instruments, it has been seen that there are significant differences in the nature of these relations,
one of the primary being that Russia does not seek a deeper integration with the European Union
in the same way that Ukraine does, with the latter since attaining independence (though with
varying degrees of intensity) having sought to draw as closely as possible to the European Union,
even desiring to one day achieve full membership. As has been seen, in recent times relations
between the European Union and Russia, and Ukraine and Russia, have deteriorated, having
experienced various difficulties and tensions due to such factors as the Euromaidan Revolution
and the subsequent events which followed, which include developments in Crimea and Eastern
Ukraine.

As to the future of the European Union’s external relations with Russia and Ukraine, time
will tell as to how their contours and characteristics will change and develop in the future. In
relation to Russia, despite various calls for the lifting of sanctions against Russia and the
questioning of their utility, and a desire among certain quarters within the European Union for a
resetting of relations and rapprochement, it appears that the restrictive measures regime placed on
Russia by the EU will continue into at least the near future, if not beyond. It is likely that there will
continue to be voices in the European Union that will persist in calling for the lifting of the
sanctions and restrictive measures. It is undeniable that these measures are a major issue in
relations between the EU and Russia and, as has been seen in this dissertation, it can be said that
it is difficult to predict their ultimate duration due to the various complex factors involved in the
relationship. In any case, the adoption by the European Union of restrictive measures as a result of
events in Crimea and East Ukraine against the Russian Federation is a notable and striking example
of the utilization of certain tools of external relations policy available to it in relation to its dealings
with third countries.

In relation to Ukraine, the country has unambiguously moved forward along the path of

European integration, particularly with the signing of the Association Agreement. It can be
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expected that this process will continue and gain strength with time and the Ukrainians have also
clearly articulated their desire to achieve the status of a full European Union Member State.
However, the fact that the country has not been given an explicit membership perspective, coupled
together with the general enlargement fatigue which exists in the European Union (as evidenced
by the referendum in the Netherlands) does not bode well for such a prospect, at least in the near
future. In particular, it can be said that the impending Brexit, which was explicitly linked to issues
relating to large scale migration from fellow European Union citizens particularly from the region
of Central and Eastern Europe, will no doubt create a degree of caution in any future enlargements.
Already important voices from within the European Union have expressed concern again future
enlargement into the West Balkan region, despite the fact that these states, within the context of
the Stabilisation and Association Agreements, have been giving explicit membership perspectives
for the future in relation to eventual full membership of the European Union.”® In that case, it is
undeniable that such an attitude will also have an effect on any possible membership aspirations
that Ukraine might have. What is certain, however, is that balancing the various factors outlined
in this work, and articulating a viable and realistic long-term strategy for dealing with both of these
vital neighbours on its borders will continue to be among the greatest and most crucial challenges
of European Union external relations policy.

Though we may speak of the European Union’s external relations with third countries such
as Russia and Ukraine, it must be remembered that the EU is still composed at this time of 28
sovereign states, often with different aims and perceived national interests, with their own specific
characteristics and background. This has often had a direct bearing on the articulation of European
Union external relations policy, and furthermore, these individual Member States still continue to
conduct independent policies in various areas which can also be influenced by domestic
considerations as well. Here, this has been well illustrated in the case of the Netherlands and the
referendum that took place there in 2016, which ultimately led to the European Union as a whole
having to respond to this development. It is obvious that when a country wishes to pull closer to
the European Union and integrate more deeply with it, both in terms of the kind of Association

Agreements signed by Ukraine, or within the broader context of enlargement policy itself with the
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explicit aim and perspective of accession, that the concerns and even internal political situations
of European Union Member States will necessarily have to be addressed.

It is inevitable due to the present realities that the European Union’s relations with both the
Russian Federation and Ukraine will in some way have to take into account the issue of energy, in
particular the transportation and deliver of natural gas. As has been seen, there have been and are
various gas pipeline projects which have rarely been without contentious issues attached to them,
in particular relating to the European Union’s legal regulatory framework and the way in which
this would affect and influence these pipelines operation on the territory of the EU. Also, the fact
that Ukraine has and continues to play an important role as a gas transit territory is an important
factor to be taken into account with regards to this topic. As seen in this dissertation, any alternative
pipeline that is able to deliver natural gas from Russia to the Member States of the European Union
which would decrease Ukraine’s role as a gas transit country is of great concern to that country, as
seen in particular with the issue of the Nord Stream 2 pipeline project at the present time.
Additionally, it has been seen that Ukraine and Russia differ markedly in their attitude to the
reception of the European Union’s energy acquis, with the former committing itself to
approximating itself to its norms and standards, while the Russian Federation does not adhere to
such a model of relations.

With regards to Hungary’s position both as a European Union Member State and as a
country which is a neighbour to Ukraine and which also has certain important links to the Russian
Federation, in particular with regards to energy, it has been seen that, like all the other Member
States of the European Union, it has national interests which it pursues. This can be observed with
regards to energy relations with Russia and certain matters in relation to Ukraine. These are
examples of how individual Member States can continue to pursue independent foreign policies
with third countries, while these foreign policies still interrelate with, influence and are influenced
by the broader European integration process, structures, regulations and laws. In relation to
Hungary’s energy relations with the Russian Federation, the specific example looked at here was
nuclear energy and the Paks Il project. This is an important example in that it shows that despite
the tensions that exist at the moment, manifested in such things as the restrictive measures that
have been imposed, certain European Union Member States such as Hungary have pursued
relations with Russia in certain sectors when they have deemed it in their interests to do so.

However, as was seen, certain issues were raised by the European Commission with regards to the
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matter, which also illustrates the way in which the broader European Union regulatory regime can
also directly impact and at times even impede the extent and degree of relations that can be pursued
by EU Member States and third countries.

As to the Eurasian Economic Union, it is a regional integration project which in certain
ways mirrors the European Union, and, as seen in this work, claims a certain inspiration from the
European integration project. This can be seen in part by certain similarities when it comes to the
institutional structure and aspects of its economic integration. It is undeniable that a certain amount
of competition has taken place in parts of Europe to attract certain countries to both the European
Union and Eurasian Economic Union integration projects, in particular Ukraine. As has been seen,
in certain cases there has been some attempt or at least propositions with regards to how to balance
the two integration projects in various ways. Such balancing raises certain legal complexities,
which would inhibit certain propositions for a kind of simultaneous integration with both the
European and Eurasian integration projects. It is likely that the only viable and effective way for
a certain country attempting to balance both of these would be both of these regional organizations
coming to an agreement between them, creating, on some level, a large and expansive integrated
space. However, due to the present dynamics of relations, this does not appear as a realistic

development in at least the near future.
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